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BANK HOLDING CHECK FOR COLLECTION NOT HOLDER 
DUE COURSE 


the case Central National Bank Spartanburg Kehoe, 128 
Rep. 861, recent decision the Supreme Court South Carolina, 
bank, which upon receiving check, issued certificate deposit 
stating that checks and drafts were credited subject final payment, 
was held have accepted the check for collection, thereby becoming 
only the agent for collection and not holder due course. 

The was brought check signed John Kehoe, 
maker, and three other persons indorsers. appeared that before 
the check was drawn, Kehoe agreed purchase piece land, and em- 
ployed the defendant, Harris, look the title and represent him 
the deal, attorney. The deal completed, and check for 
$1,000, payable Gentry Harris, Attorney, and signed Kehoe, 
was indorsed Harris the real estate agent through whom Kehoe 
had purchased the property. The latter indorsed the check Willard, 
the real estate agent who had acted for the seller. Willard presented 
the check the plaintiff, the Central National Bank Spartanburg, 
and had the proceeds his account. received from the bank 
certificate deposit showing the deposit check for $1,000, and 
stating that checks and drafts were credited subject final payment. 

The plaintiff sent the check correspondent for collection. The 
drawee bank refused payment, and the check was protested and re- 
turned the plaintiff. One the plaintiff’s bookkeepers charged 
back the account Harris, and mailed the check him. The latter 
informed the bookkeeper that there had been mistake charging the 
check him, had not received the proceeds it, and asked that 
the check sent back the drawee, and again returned, charged 
the account Willard.. The check was dishonored second time and 
returned the plaintiff. When the check was received the plaintiff, 
the bookkeeper who had previously handled was absent account 
illness, and the man who was substituting for him again notified Harris. 
Harris again objected, and was credited with the amount which had been 


charged against him. 
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Subsequently the bank brought this action against Kehoe and the 
three indorsers. Kehoe, irresponsible person, had left the country, 
and two the indorsers were discharged from liability because they 
had been given notice dishonor, the plaintiff’s only hope re- 
covery lay judgment against Harris. The plaintiff obtained such 
judgment the trial court the ground that Harris was liable the 
check under the provision the Negotiable Instruments Law that every 
indorser who indorses without qualification warrants all subsequent 
holders due course that ‘‘on due presentment the instrument shall 
paid, both, the case may be, according its tenor; 
and that dishonored and the necessary proceedings dishonor 
duly taken, will pay the amount thereof the holder, any 
subsequent indorser who may compelled pay 

Upon appeal the judgment was reversed for the reason that the 
plaintiff was not holder due course and consequently could not hold 
Harris liable his indorsement under the provision the Negotiable 
Instruments Act referred above. The court’s reason for holding that 
the plaintiff was not holder due course was that the evidence, includ- 
ing the certificate deposit issued Willard, which stated that checks 
and drafts were credited subject final payment, showed that the bank, 
the seller the land, and Willard his agent, intended treat the check 
item for collection, and that the bank received it. receiv- 
ing the check the bank became oniy the agent for the collection it, 
and not the owner, and consequently the bank was not holder due 
The court said part: 


bank did not become holder due course under the statute 
when the check was deposited. did not charge back the item the 
account the depositor, Willard, and, far the evidence discloses, 
was never charged him, but was charged profit and loss. 
received the check for collection and the agent the 
depositor, the bank cannot now, with full notice the infirmity the 
instrument, after its dishonor, back and make itself purchaser 
the check and thereby seek hold Harris liable.’’ 


RIGHTS PURCHASER MISREPRESENTED BANK STOCK 
UPON FAILURE BANK 


One who purchases bank stock upon misrepresentation its 
value may, the suspension failure the bank, recover from the 
seller not only the price paid but also any assessment levied against him 
the banking department. And this even though the representa- 
tions the seller were made good faith and the purchaser might, 
reasonable inquiry, have ascertained the actual value the stock. This 
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conclusion was reached recent decision the Civil Ap- 
peals Texas, Spencer Womack, 274 Rep. 175. 

The facts showed that the plaintiff, Womack, purchased from the 
defendants four shares stock the par value $100 each the 
Farmers State Bank Trust Co. Gorman, Tex., paying therefor the 
sum $500. The plaintiff made this purchase upon the 
representations that the bank was good condition and that the stock 
had value $125 per share. 

About thirty days after the plaintiff purchased the stock, the bank 
failed. And, thereafter, assessment $400, the same being 100 per 
cent. the par value the stock, was levied against Womack and 
was compelled pay it. 

Womack brought this action against the defendants recover $900, 
the purchase price which paid plus the assessment against this stock. 
was held that the plaintiff was entitled recover. The following 
paragraphs are quoted from the court’s opinion: 


false statement value affirmed existing fact and not 
mere expression opinion the person making the same treated 
misrepresentation fact, and, when relied and acted upon 
the party whom made under reasonably 
entitling him treat and the same, constitutes actionable 
fraud. Riggins Trickey, Tex. Civ. App. 569, 102 918; 
Gardner Dorsey, 272 266, recently decided this court and 
cases there cited. The evidence brings this within the rule an- 
nounced. 

fact that appellee (plaintiff) inquiry might have ascer- 
tained that the bank was failing condition and the stock fact 
worthless, does not bar the right action upon such fraud. Labbe 
Corbett, Tex. 503, 808; Buchanan 102 Tex. 492, 
119 1141, 132 Am. St. Rep. 900. Nor does the innocence and good 
faith the defendants making the misrepresentation relieve them 
liability. See cases cited Michie’s Digest, 367. The liability upon 
the stockholders’ assessment and damage sustained thereby was the 
direct and proximate result the fraud practiced upon appellee, and 
the special damage thus sustained recoverable. Womack Hastings 
Lagow (Tex. Civ. App.) 200 878; Beckwith Powers (Tex. 
Civ. App.) 157 177, and there 


DEPOSITOR DENIED PROTECTION DEPOSIT GUARANTY 
LAW 
The South Dakota Depositors’ Guaranty Law provides that, upon the 
suspension bank, ‘‘the unsecured depositors and hold- 


ers exchange good faith’’ shall paid from the depositors’ guar- 
anty fund. 


recent decision the Supreme Court South Dakota, First 


THE BANKING LAW JOURNAL 


National Bank St. Cloud Hirning, 204 Rep. 901, was held 
that one who deposits money bank which failing condition 
for the purpose assisting the bank not entitled the protection 
this statute. 

This litigation arose out the failure the Garden City State Bank 
Garden City, South Dakota. appeared that one Pope, officer 
the Garden City State Bank, resigned and was made director and vice- 
president the plaintiff, First National Bank. Thereafter, gave 
various personal checks the.Garden City State Bank return for 
which received six certificates deposit and three cashier’s checks, 
aggregating approximately $18,000. These certificates and cashier’s 
checks transferred the plaintiff bank, receiving credit therefor 
his personal While these certificates and checks were the 
possession the plaintiff bank, the Garden City State Bank failed. 
This action was instituted compel the superintendent banks and the 
members the depositors’ guaranty fund commission approve its 
claim against the depositors’ guaranty fund for the amount the cer- 
tificates and checks. 

court found that, the time the transaction question, 
was apparent that the Garden City State Bank was straitened cir- 
and that Pope’s object dealing did was aid and 
assist the bank and not because had money deposit for safekeeping, 
for interest, for convenience. 

The court decided that, under the circumstances, the plaintiff bank 
was not entitled have its claims paid out the guaranty fund. And 


our statutes depositors and holders exchange ‘in good 
faith’ only are protected. Neither the Nebraska nor Kansas statutes 
contain these words. Banks are organized financial institutions, with 
power receive deposits money. Money received may loaned 
the bank interest. very large extent deposited money forms 
the fund out which loans are made and capital furnished business. 
The.system great aid the financial operations the country, and, 
although conducted private persons corporations, public 
Checking accounts large numbers owned private in- 
dividuals greatly increase the circulating medium through the use 
The size the fund deposit important bank, because 
from this fund enabled supply its customers with and 
derive its chief revenue. Officers their zeal increase this fund may 
solicit deposits, and the fact that deposit was solicited does not alone 
determine its character the other hand, depositor not 
interested the size bank’s fund deposit. His interest lies the 
safety his money deposited, and the convenience him having 
account with solvent bank. may prefer business with 
some men rather than others, but his chief concern the safety his 
money. The success failure bank depends largely upon the 
integrity and business ability the officers charge. 
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bank fails through the dishonesty its prob- 
ably more often through poor business methods. Although banks are 
required publish periodical statements, the statement may show re- 
sources composed much worthless paper, and consequently the failure 
bank often resulted the loss the money belonging others who 
were manner fault. This resulted lack confidence 
the part the general, and many instances the loss the 
lifetime savings poor people who could ill afford lose the money. 
remedy this evil the banks were required provide insurance 
fund protect the depositors. 

our Code (section 8984, amended chapter 124, 
1919) made unlawful for any bank ‘to issue its certificates de- 
posit for the purpose borrowing money.’ obvious that, under 
the system banking generally practiced, any loan money might 
evidenced certificate deposit, but loans banks are ex- 
press words the act excluded from the protection the fund. Having 
mind, therefore, the purpose creating insurance fund for the 
benefit depositors and holders exchange good faith, conclude 
that those only share the fund who are within the contemplated 
purpose the act and entitled, because their position reference 
the bank, insured. One who loans his money bank, with full 
knowledge that the bank unsafe, enable its officers increase de- 
pleted reserve, for some other use the bank, and not for his own 
use depositor, although the form the transaction may appear 
deposit, ought not permitted participate therein, upon the 
very obvious grounds that the insured not acting good faith. The 
law was not enacted for the protection the bank, nor increase its 
borrower. 

this case apparent from the entire record that Pope’s object 
was aid the failing Garden City State Bank; that had money 
deposit that bank for safekeeping convenience him, the condi- 
tion which was familiar with; and that the deposits made under 
such were loans the bank, and not such deposits are 
intended protected the guaranty fund. follows that the 
action the superintendent banks refusing allow the plaintiff’s 
claims against the fund, and that the circuit court denying relief 
plaintiff, was 


NEW YORK TRUST COMPANY NOT ENTITLED ACT 
TRUSTEE NEW HAMPSHIRE 


the case Bank New York Trust Co. Tilton, 129 Atl. Rep. 
492, the Supreme Court New Hampshire recently held that under the 


laws that state foreign trust company cannot appointed trustee 
New Hampshire under the provisions will. may mentioned 
passing that corporation foreign corporation any state except 
the one under whose laws has been organized. 

The plaintiff trust company was named trustee the will Levi 
Holbrook, but the probate court appointed the defendants trustees under 
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the will without notice the plaintiff. The plaintiff then petitioned for 
leave appeal from the decree appointing the defendants trustees. The 
principal question raised the petition was whether the plaintiff was 
disqualified from acting trustee because was foreign corporation. 

The determination the question depended upon the interpretation 
given the following New Hampshire statute, Laws 1919, 121, 


any trust company, loan and trust company, loan and 
banking company, and all other corporations similar character, in- 
under the laws this state, and any national bank being duly 
authorized and located within the state, may appointed trustee, 
any case where individual can appointed, upon the same conditions 
and subject the same control, requirements and penalties; but cor- 
poration shall appointed any other fiduciary capacity. Every cor- 
poration when appointed any court such shall give bond 
indemnity company licensed the insurance commissioner 
business this state. The exercise the powers granted herein 
limited the specified corporations located this 


The language the statute would seem exclude foreign corpora- 
tions from any appointment court any trusteeship. The plaintiff 
contended, however, that the statute did not have this effect, and based 
its contention upon the law existing when the statute was enacted. 
appeared that under the Laws 1917, 193, foreign corporation 
could appointed trustee. The plaintiff contended that since the 
act 1919 was entitled grant powers, the provision limiting the 
exercise ‘‘the powers granted herein’’ corporations ‘‘located this 
state’’ had application powers existence prior the passage 
the act, and that since foreign corporations had the right ap- 
pointed trustees prior the passage the act question, that act 
had application the case under discussion. The court, finding this 
contention untenable, said: 


defect the argument that ignores the fact that the act 
question purports grant power trustee ‘in any case 
when individual can appointed.’ The legislature evidently under- 
stood that was dealing with the general subject power act such 
apparent that the legislative understanding was that such 
power was then granted, and that the limitation above quoted applied 
that office 


The plaintiff further contended that was entitled act trustee 
for the reason that was appointed trustee the testator, and de- 
rived authority from the will rather than from the decision and order 
court. Referring this argument, the court said: 


naming trustee will does not confer title the trust 
property upon him. Unless gives the required bond, deemed 
have declined the trust. 198, §4. must qualify the 
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probate court. incompetent otherwise disqualified, the 
duty the probate court refuse the appointment. The law the 
state these respects was not dubious 1919. had been plainly de- 
clared. the law elsewhere otherwise, does not affect the present 
situation. The statute New Hampshire act, and construed 
the light the announced local view the law, stood the time 
the 


The court held that since the plaintiff was not qualified act 
trustee right the plaintiff had been affected the decree com- 
plained of, and consequently the petition could not main- 
tained. Accordingly the petition was dismissed. 


LOSS SECURITIES FROM SAFE DEPOSIT BOX 

question bank’s liability for the loss securities from 
safe deposit box was discussed Wallace Central State Bank 
Dallas, 270 Rep. 931, decision the Court Appeals Texas. 
The action was brought against Wallace maker, and 
Sibley, indoyser, certain promissory note recover the balance 
due thereon. The defendants counterclaimed for the value Liberty 
Bonds and war savings stamps alleged have been placed Wallace 
safe deposit box rented from the plaintiff, and taken collateral 
security for note which the note suit was renewal and sub- 
sequently lost through the negligence the plaintiff bank. The plaintiff 
denied that accepted any collateral security for the note, and con- 
tended that the securities alleged have been lost were ever placed 
Wallace’s box and disappeared therefrom, the loss was due the 
negligence Wallace, and was not caused any negligence the part 
the plaintiff any its employees. 

appeared that the original note was for the amount loan made 
Wallace the bank, and that the course the negotiations for the 
loan Wallace was informed Squires, officer the bank, that the 
bank might have require collateral for the note. Wallace 
was about leave town, told the that his safe deposit box 
contained securities sufficient secure the note, and delivered the 
officer his key the box. Upon his return several months later, Wallace 
obtained the key and opened his box. then reported that the 
Liberty Bonds and war savings stamps were not the box. 

The evidence showed that during Wallace’s absence, Sibley was 
permitted open the box, although Wallace had authorized one 
open except Squires. also appeared that master key, without 
which none the safe deposit boxes could opened, was delivered 
the attendant charge the boxes, another employee every after- 
noon when she left the bank, and that the key was her desk every 
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morning when she arrived the bank. The evidence did not show 
where the key was kept during her absence from the bank. 

The jury, whom the case was submitted special issues, found 
that while the bank was guilty negligence handling Wallace’s safe 
deposit box its negligence was not the direct and proximate cause the 
loss and also found that Wallace himself was guilty contributory 
negligence. Judgment was entered for the plaintiff and the defendants 
appealed. The judgment was reversed the ground that the evidence 
did not sustain the findings that the bank’s negligence was not the proxi- 
mate cause the loss the securities, and that there was contributory 
negligence Wallace’s part, which was the proximate cause the loss. 
The court gave further reason for reversing the judgment the failure 
the trial court submit the jury the question whether the se- 
curities were the safe deposit box when the key was delivered the 
bank’s officer. The failure submit this question was erroneous be- 
there was dispute whether the securities were the box 
the time question. 

Referring the question negligence, the court said: 


evidence from which suggestion can come that this 
safety box was opened, could have been opened, any way other 
than the use the key the possession appellee through its said 
officer Squires, together with the use the master key, likewise ap- 


pellee’s possession. the securities were the box the time the key 
was delivered Squires, the conclusion inevitable that some one, 
through the negligence appellee, was given access the said box, and 
that such access resulted the loss the securities. the contention 
appellee allowed that Squires was the agent Wallace and held 
possession the said key such agent, still could had 
the box without the assistance officer employee the appellee. 

appellant Wallace testified that said securities were the 
box when the key was delivered Squires and were not the box 
when examined its contents for the first time after the said delivery 
the key, and further, that had given one authority into the 
said box, clear case the cross action was made out—a case that rested 
primarily the basis that the securities were the deposit box and 
possession the bank during the time the key such box was held 
Squires. the jury should believe the testimony Wallace this- 
phase his cross action, then said appellant would entitled re- 
cover the value his securities, unless appellee had met this condition 
evidence explaining some degree the disappearance the said se- 
Guaranty Trust Co. Diltz, Tex. Civ. App. 26, 
596. 

record silent any evidence that would tend exonerate 
appellee from negligence its failure produce the securities when 
they were demanded. brief, shown that this safety deposit box 
could only opened the use the master key, always the pos- 
session appellee, and the use Wallace’s key, then held officer 
appellee for its benefit; that Sibley was permitted, through the direct 
act officer appellee, have access one time this safety de- 
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posit box. This access was contrary the rules and regulations estab- 
lished appellee for the safety the deposits said box, and which 
rules and regulations and their faithful observance appellee each 
tenant box has right place reliance. 


also shown that this master key necessary open any deposit 
box was found each morning the desk the lady employee charge 
these deposit boxes. should urged that issue was made 
the evidence Sibley’s going into the box whether the loss the 
securities might traceable thereto, the unanswerable reply that 
this condition resulted solely from the negligence appellee. Likewise, 
should urged that, during the time the said master key was out 
the possession any employee the bank during the time lay upon 
the desk employee, use was made unauthorized person 
gain access said box, the unanswerable reply that this condition 
was entirely brought about the negligence therefore 
hold that there was evidence sustain the finding the jury 
answer special issue No. the effect that the negligence appellee 
was not the proximate cause the loss the said securities. also 
hold that there was neither evidence authorize the submission the 
jury the contributory negligence Wallace, nor evidence sustain 
the finding the jury that there was such contributory negligence 
his part that proximately resulted the loss the securities.’’ 


CAPITAL INVESTED BUYING AND SELLING CORPORATE 
BONDS NOT TAXABLE UNDER MONEYED 
CAPITAL TAX LAW 


New York statute known the Moneyed Capital Tax Law imposes 
tax upon moneyed capital coming into competition with the business 
national banks. has been held the Appellate Division the New 
York Supreme Court that the capital corporation engaged the 
business buying and selling complete issues corporate bonds se- 
cured real estate mortgage not taxable under the statute question. 
The case which was held People ex. rel. Peabody, Houghtaling 
Co., Ine. Goldfogle, which was reported the New York Law 
Journal September 23, 1925. 

The corporation question, Peabody, Houghtaling Co., Inc., 
engaged the business purchasing with its own funds, accordance 
with underwriting agreements, and selling profit, complete issues 
corporate bonds, secured first mortgage on, deed trust of, im- 
proved real estate. The Commissioners Taxes and Assessments the 
City New York assessed tax the corporation’s property under the 
Capital Tax Law. Thereupon proceedings were 
brought review the assessment. 

The tax commissioners appealed from decision the effect that the 
business which the corporation was engaged was part the busi- 
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ness national bank, and therefore the corporation’s property was not 
subject the moneyed tax. The Appellate Division was also 
the opinion that the business which the corporation had its capital 
invested was not one which national banks might lawfully engage, 
and that, therefore, the corporation was not competition with them. 
Consequently the order appealed from was affirmed. 


SURETY COMPANIES NOT LIABLE FIDELITY BONDS PRO- 
CURED FALSE REPRESENTATIONS 


recent decision the Supreme Court North Carolina, two 
surety companies were held not liable bonds them 
sureties for the officers bank, where the sureties executing the 
bonds relied upon false statements the character and the 
condition the accounts the applicants for the bonds, and such state- 
ments were made the officers behalf the bank. The decision 
question MeIntosh Dakota Trust Co.; Same American Surety Co. 
New York, 204 Rep. 818. 

The plaintiff, receiver the Mohall State Bank, brought action 
fidelity bond executed the American Surety Co. surety for 
Bergman, the cashier the bank, and also brought actions two 
similar bonds executed the Dakota Trust Co. surety for Peters, 
the president, and Wiebe, the vice-president. The actions were con- 
solidated and tried together. 

appeared that when Bergman applied the American Surety 
Co. for bond, Peters, president the bank, upon the request the 
surety company, furnished certificate stating certain facts pertaining 
the applicant’s record, character and the condition his accounts. 
Peters testified that made the statements behalf the bank. These 
statements, which showed that Bergman’s accounts were correct and 
that was entitled and qualified discharge the duties 
his position were false every material detail. 

The statements furnished the Dakota Trust Co. relative Wiebe 
and Peters were made the name the bank, the Wiebe case 
Peters, president, and the Peters case, Bergman, and 
the premiums the bonds were paid the bank. The statements 
showed that the applicants had correctly kept their accounts and made 
proper settlement all cash and other property intrusted their 
that they were manner indebted the bank, and that they were 
not default under previous bond. These statements were false. 

The American Surety Co. alleged that the statements relative 
Bergman’s character and accounts constituted the actual basis the 
bond and the inducing cause for its execution. The fact that the trust 
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company regarded the statements concerning Wiebe and Peters the 
same light was evidenced provision each bond the effect that all 
written statements and declarations concerning the employee his 
duties acts, made the surety company the employer, any 
officer the employer, before the execution the bond were made 
the basis the bond and were warranted the employer true, 
and that, any such statements declarations were false any 
suppression misstatement any fact affecting the risk were made, 
the surety should not liaBle under the bond. 

Peters, Wiebe and Bergman were the owners per cent. the 
capital stock the bank, and when the bonds were executed constituted 
the entire membership its board directors and were sole charge 
the institution. They embezzled funds the bank amount ex- 
ceeding $118,000. was recover for this loss that the receiver brought 
the actions the bonds. 

The surety company denied liability the ground that the answers 
the employer’s certificate the character and the condition the 
accounts the insured were false and materially affected the risk, and 
contended that the bond never became operative because the dishonesty 
Bergman was fully known the bank when the instrument was 
signed, and Bergman’s embezzlements were fraudulently concealed from 
the surety. The trust company that since the employer’s 
statements with respect the insured were expressly made warranties, 
and such warranties were broken, the bonds never became effective 
binding upon the trust company. 

The receiver sought prove that the false statements were not bind- 
ing upon the bank for the reason that the procuring the bonds, and the 
furnishing statements containing false information were necessary 
part the scheme the directors embezzle the assets the bank, and 
therefore the directors were acting for themselves and their conduct and 
statements could not charged the bank. However, appeal from 
judgment for the plaintiff, was held that the bank was responsible for 
the misstatements material facts, and that the sureties were released 
from liability reason such misrepresentations. reversing the 
judgment appealed from the court said part: 


statements fact made Peters and the bank the record 
the employees and their past relations with the bank, whether con- 
sidered representations warranties under section 6501, 1913, re- 
ferred the receiver, bore directly the risk the sureties were asked 
assume; had the real situation been disclosed, and had the sureties 
been advised the gross misconduct Bergman, Wiebe and Peters 
the existing employment, including, did, actual the 
bank’s assets, goes without saying that the American Surety Co. the 
Dakota Trust Co. would net have accepted the risks. Indeed, the testi- 
mony shows expressly that they would not have done so. The 
and misrepresentations were directly related the transaction which 


| 
q 
q 
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the proposed suretyship would attach; and they affected the liability 
the surety material respects. See Aetna Ind. Co. Schroeder, 
and Ann. Cas. 1912D, note 1286. follows that the sureties are re- 
leased from liability under the bonds unless the fraudulent concealments 
and actual misstatements material facts are not binding at- 
tributable the bank, although one case made its president, and 
testifies, its behalf, and the other two cases purporting made 
the corporation itself, because, during and after the year 1919, all the 
officers and directors the bank were embezzlers and defaulters. 

stockholders elected the directors, and the bank engaged its ser- 
these were authorized the bank give certain information 
prospective sureties. The officers and agents the corporation had an- 
swered similar questions for approximately five years before the de- 
faleations they answered the same questions two cases 
and similar questions one case, but each instance the answers were 
grossly false and wholly misleading. Sureties who.dealt with these agents 
the usual course business and the ordinary manner, with nothing 
known, that law should have been known, excite suspicion, could 
rely the presumption that such agents honestly discharged the duty 
good faith which the principal owed the members the who 
transacted business with 
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The Law Bank Checks 
Altered Checks (Continued) 


Consideration the Decisions Defining the Rights and Liabilities the Bank, 
Its Depositor and Other Parties Connection with Altered Checks 


JOHN EDSON BRADY 


NOTE. This the eleventh series articles dealing with 
the Law Bank Checks. Subsequent articles will take Present- 
ment, Protest, Collection, Forgery, Clearing Houses and other phases 
this branch the law. 

Each article will made complete possible and will 
undertake refer every decision the American Courts deal- 
ing with the subject under discussion. 


61. obligation use protective devices. 

Right drawee bank recover money paid altered check. 
63. Effect bank’s statement that check ‘‘good.’’ 

64. Liability bank holding check under restrictive indorsement. 


Rights bank collecting altered check. 
66. Duty party making payment altered check give notice. 
67. Rights bona fide holder altered check. 


61. obligation use protective 


Contrary what seems the popular impression, there 
legal obligation upon bank depositor use the preparation his. 
checks any device intended prevent fraudulent alteration, such 
specially prepared paper check writing machines. failure use 
them does not import negligence. This question was passed upon 
comparatively recent decision the Supreme Court North 

The evidence showed that one Massey, business man repute and 
standing Richmond, Va., about June 18, 1918, was Golds- 
boro, went the National Goldsboro, defendant 
the case, after regular banking hours, and while there, alone with the 
president the bank, asked for and received four drafts amounts 
$2, $6, and $3, respectively, drawn the First National Bank 

30. Broad Street Bank National Bank Goldsboro, C., 112 
11. “Doubtless bank should use these things when has been shown that 
they lessen the risk forgery. rule they use them, but that very far 
from the position that failure use them imports actionable wrong.” 

the same effect see Savings Bank Richmond National Bank 
Goldsboro, Fed. Rep. (2d) 970. 

See also Second National Bank Campbell, Ohio (N. 47, 
Ohio App. 158; Otis Elevator Co. First National Bank, Cal., 124 


Rep. 704. 
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New York. The checks were drawn ‘‘ordinary bond paper and not 
upon what commonly known ‘safety paper.’’’ appeared also 
that, although the bank had its possession and ordinarily used, 
mechanical check writer,’’ the president, this oc- 
neglected write the amounts the checks with it. 

Massey raised the checks amounts aggregating more than $40,000. 
accomplishing this, used simple ink ‘‘easily procur- 
able retail stationery stores small cost,’’ writing the raised 
amounts with check writing machine. June 24th, Massey ne- 
gotiated one the checks the plaintiff, Broad Street Bank Rich- 
mond, for value and the check was collected. the following day 
negotiated the other three checks the same bank for value. These 
checks were refused because insufficient funds and the fraudulent 
alterations were then discovered. 

The Broad Street Bank made good the New York bank the amount 
the first check, was bound under the law, and brought suit 
against the issuing bank for $40,118.17, the amount its loss. The 
plaintiff undertook fasten liability the defendant bank the 
ground that was negligent not using ‘‘safety paper’’ for its checks 
and not using other mechanical device their 
preparation. The court held, however, that the failure make use 
the devices referred did not constitute such negligence would 
render the defendant liable for the fraudulent alteration. 


Right drawee bank recover money paid altered check. 


Where bank, good faith and without negligence, pays, even 
innocent holder, check drawn upon it, which has been fraudulently 
materially altered, may recover from such holder the amount 
paid, under the general rule that money paid under mistake fact 
may recovered 

drawee bound know the signature his drawer, but there 


31. Alabama. Birmingham National Bank Bradley, 103 Ala. 109, 
So. Rep. 440. 

California. Redington Woods, Cal. 406. 

Colorado. Interstate Trust Co. United States National Bank, Colo., 185 
Pac. Rep. 206. 

Georgia. Farmers Bank Bank Abbeville, Ga., 116 Rep. 204. 

Illinois. Metropolitan National Bank Merchants National Bank, 
App. 316, 182 Ill. 367, Rep. 360; Continental Nat. Bank Metro- 
politan Nat. Bank, 107 Ill. App. 455. recovery was denied this case be- 
delay.) 

Louisiana. Merchants’ Bank New York Exchange Bank New Orleans, 
La. 457. 

Missouri. MeClendon Bank Advance, Mo., 174 Rep. 203; Third 
Nat. Bank Allen, Mo. 310. 

New York. National Bank Commerce National Mechanics’ Banking As- 
United States National Bank National Park Bank, Supp. 411, 
129 647, 1028; National Reserve Bank Corn Exchange 
‘Bank, 157 Supp. 316; Bank Commerce Union Bank, 230; 
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presumption that acquainted with the handwriting the body 
the check, inasmuch checks are often filled handwriting 


other than the drawer’s, with which the drawee has opportunity 


becoming familiar. Consequently, the drawee not precluded from 
recovering the money paid altered check. the rule were other- 
wise drawee could never safely pay check, filled handwriting 
with which unacquainted until has satisfied himself that the 
check entirely 

New York the plaintiff, drawee, accepted and paid 
draft, which had been raised from $27 $2,750. was held that the 
plaintiff could recover from the innocent holder the draft, whom 
payment had been made. The court stated the rule the following 
language: ‘‘The plaintiffs, drawees the bill, were only held 
knowledge the signature their correspondents, the drawers; 
accepting and paying the bill they only vouched for the genuineness 
such signatures, and were not held knowledge the want 
genuineness any other part the instrument, any other names 
appearing thereon, the title the holder. The defendant 
holder the bill, and claiming entitled receive the amount 
thereof from the drawees, was held knowledge its own title and 
the genuineness the indorsements, and every part the bill other 
than the signature the drawers, within the general principle which 
makes every party promissory note bill exchange guarantor 
the genuineness every preceding indorsement, and the genuine- 
ness the 

The drawee’s right recover the money paid check which has 
been fraudulently altered material respect often based .the 
ground that the bank person whom the money paid, indors- 
ing the check warrants its genuineness except the drawer’s signa- 


ture.34 


White Continental National Bank, 316; National Park Bank Eldred 
Bank, Hun (N. Y.) 285; National City Bank Wkly. Dig. (N. Y.) 
161; Oppenheim West Side Bank, Rep. (N. Y.) 722. 

Pennsylvania. Rapp National Security Bank, 136 Pa. St. 426, Atl. 
Rep. 508. 

Texas. City Bank Houston First National Bank, Tex. 203. 

Third National Bank Allen, Mo. 310, was said: money paid 
under mistake fact may always recovered back, one who pays forged paper 
discounting cashing can always recover back provided has not con- 
tributed the mistake himself and has given sufficiently early notice 
the mistake the other party after has discovered it.” 

The drawee may recover back money which has been paid non-negotiable 
draft which has been fraudulently altered. Citizens’ Bank Winfield Com- 
mercial Savings Bank, Ala., So. Rep. 324. 

32. Redington Woods, Cal. 406. 

33. White Continental National Bank, 316. 

Negotiable Instruments Law, §65, 66. Interstate Trust Co. United 
States National Bank, Colo., 185 Pac. Rep. 260; Central National Bank North 
River National Bank, Hun (N. Y.) 115; New York Produce Exchange Bank 
Twelfth Ward Bank, App. Div. 52, 119 Supp. 988; City Bank 
Houston First National Bank, Tex. 203: 
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person who indorses check for accommodation for the purpose 
identifying the payee the drawee bank can held liable the 
bank after paying the check, that had been raised 
has been held, however, that accommodation in- 
dorser not liable such case where did not appear that notice 
dishonor was given 

Mere negligence paying raised will not preclude the 
drawee bank from recovering unless the party whom the payment 
was made will prejudiced thereby. Thus, where the holder 
check had paid for before presenting the drawee, and the 
drawee afterwards paid the amount the holder, was held that the 
drawee could recover from the holder, notwithstanding that, the time 
the payment the drawee had its possession list checks drawn 
the particular drawer, examination which would have dis- 
closed the 

action drawee bank recover from collecting bank the 
amount which has paid altered check, defense for the 
latter say that the alteration was made possible the negligent 
manner which the drawer drew the check. one case appeared 
that the check was drawn lead pencil. was held, nevertheless, that 
the drawee could 

The drawee not allowed recover case where the drawee 
also the drawer. such case the drawee stands the same position 
the drawee who pays check which the drawer’s signature 
forgery. was held case which the United States drew 
itself and issued Veteran’s Bureau check for $47.50. After being 
fraudulently raised $4,750, was paid the National Exchange 
Bank Baltimore, acting the capacity collecting bank. was 
held that the United States was not entitled recover the money from 
the collecting 

And the drawee genuine draft cannot recover the money paid 
innocent holder the draft even though the draft was attached 
fraudulent bill lading. this case the drawer the draft held 
letter authorizing him draw the extent three-fourths the 
value any cotton shipped the drawee. The drawer altered genuine 
bills lading increasing the number bales actually shipped. 
holding that the drawee could not recover the money paid, discover- 
ing the fraud, the court applied the rule that, where one two innocent 


35. Smith State Bank, Mise. Rep. (N. Y.) 550, 104 Supp. 750. 
36. Susquehanna Valley Bank Loomis, 207. 

37. Merchants’ Bank Exchange Bank, La. 457. 

38. Farmer’s Bank Bank Abbeville, Ga., 116 Rep. 204. 


39. United States National Exchange Bank Baltimore, Fed. Rep. 
(2d) 888, where the court said: “Where the drawer and the drawee are one, 
the cases make distinction between forged and raised instrument.” 
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persons must suffer from the wrongful act third, who gave the 
aggressor the means doing the wrong must bear the 

case involving bank draft where the alteration included the 
erasure and rewriting the drawer’s signature, well the changing 
the payee’s name and the raising the amount, was held that the 
drawee could not recover the money paid the check. was here held 
that the rewriting the drawer’s signature constituted forgery and 
that the rule which precludes drawee from recovering the money paid 
check bearing forged drawer’s signature, rather than the rule 
which permits the recovery money paid altered check should 

some the authorities the drawee not allowed recover the 
entire amount paid out raised check, but limited the amount 
which the check was Under this rule the drawee bank 
allowed charge against the account the depositor, whose check was 
raised, the amount for which the check was originally This 
rule has been incorporated into the Negotiable Instruments Law, which 
provides that ‘‘when instrument has been materially altered and 
the hands of.a holder due course, not party the alteration, 
may enforce payment thereof according its original 


63. Effect bank’s statement that check ‘‘good.’’ 

some cases person, whom check offered for cash 
payment for something, has presented the drawee find out the 
check was all right. But, such case, even though gives value for 
the check reliance upon the statement officer the drawee 
bank that the check ‘‘all and the bank sub- 
sequently pays the check, the bank not estopped from recovering the 
amount paid. The bank bound law know the status its de- 
positor’s account and bound know whether the depositor’s signa- 
ture genuine. And the statement that the check good will limited 


40. Young Son Lehman, Ala. 519. 

41. National Park Bank Ninth National Bank, 77. the 
said: “It was but blank form draft bill and the act signing 
the name the cashier drawer, with intent utter and pass the same 
genuine, was and the signature forgery, whether the check was for 
the same different amount from that for which the original and genuine bill 
had been drawn. 

“Whether the forger used the same paper which the original instrument 
had been written and signed, and manipulated suit his purpose, made 
and forged check another and different piece paper, not material, 
long the signature was counterfeit.” 


42. Redington Woods, Cal. 406; Merchants’ Bank Exchange Bank, 
La. 457. See also Oppenheim West Side Bank, Mise. Rep. (N. Y.) 722; 
Smith State Bank, Mise. Rep. 550, 104 Supp. 750. 


43. Redington Woods, Cal. 406. 
44, Section 124 the Negotiable Instruments Law. 
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these two matters. cannot distorted into representation that 
the check has not been altered tampered with, for the holder has the 
same means ascertaining this fact has the 

Missouri stranger offered the defendant jewelry com- 
pany, payment for pair diamond earrings, check drawn 
paper company, which the stranger claimed the president, and 
payable the jewelry company. The check was drawn the plaintiff 
bank and, before delivering the earrings, officer the jewelry com- 
pany brought the check the plaintiff bank and made inquiry the 
The cashier told him that the check was all right and paid him 
the amount the check the form check. The earrings 
were thereupon delivered the stranger. was afterwards found out 
that, while the check bore genuine signature, had been obtained from 
the mail some way and fraudulently altered date and amount. 
was held that the cashier’s statement that the check was all right did 
not affect the bank’s right recover.*® 

New York which involved the rights collecting bank, 
the holder check drawn out-of-town bank deposited his 
bank and the check was collected. After the collection clerk the 
bank told the depositor that the check was ‘‘all was sub- 


sequently discovered, however, that the check had been fraudulently 
raised amount. was held that the bank could charge the amount 
the check back against the depositor’s account notwithstanding the 
clerk’s statement that the check was right.’’ This statement, the 
court held, merely meant that the check had been collected. 


45. Espy Bank Cincinnati, 604, Ed. 947; Central Na- 
tional Bank Drosten Jewelry Co., Mo., 220 Rep. 511; Parke 
Roser, Ind. 500. the latter case was said: can see reason 
why the drawee check should held pay forged check, where the 
forgery consists altering the body the check, upon oral promise 
pay (if presented) during banking hours, when could not held liable 
his written certification it.” 

drawee bank may recover case this kind, even from person who 
indorsed the check for accommodation for the purpose identifying the holder 
the check and introducing him the bamk. the defendant indorsed the 
check only after had shown the check the bank’s teller and asked him 
was good, which the teller replied “Perfectly, Smith State 
Bank, Mise. Rep. (N. Y.) 500, 104 Supp. 750. 


46. Central National Bank Drosten Jewelry Co., Mo., 220 
Rep. 511, where the court said: “The cashier stating that the check was good 
all right, and paying same, thereby admitted that the signature the 
drawer was its genuine signature and that had sufficient funds deposit 
cover the amount named the check; two facts which the plaintiff bank had 
know, and upon both which was correct. There was nothing the inquiry 
propounded defendant’s treasurer the cashier, and nothing the 
references, indicate the that defendant’s treasurer meant propound 
him, directly inferentially, the query whether not the drawer 
the check originally drew same the payee whose name appeared therein and 
for the amount therein.” 


47. Oppenheim West Side Bank, Misc. Rep. (N. Y.) 722. 
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64. Liability bank holding check under restrictive indorsement. 


the preceding sections there were cited the decisions showing that, 
under the general rule, drawee bank may recover the money has 
paid altered check from the bank person whom was paid. 
There are decisions which make distinction where the collecting bank 
held the check under indorsement ‘‘for some other 
form restrictive indorsement. Under these decisions banks holding 
for collection checks restrictively indorsed have been held occupy 
more favorable position regard payments altered checks than 
other holders such instruments. has been held that, where 
draft sent bank its correspondent bank indorsed for collec- 
tion, and discovered after payment that the draft had been raised, 
the correspondent acts merely agent for the forwarding bank, and 
that the drawee cannot recover from such correspondent, provided the 
latter has paid the amount over the forwarding bank before notice 


the 
such case the drawee bank estopped from claiming that the 


check was not what purported 
The effect these decisions has been changed the Negotiable In- 


48. Wells-Fargo Co. United States, Fed. Rep. 337; National City 
Bank Westcott, 118 468; National Park Bank Seaboard Bank, 114 
28. the last cited, check the Park Bank for was raised 
the payee $1,800 indorsed blank him and delivered the Eldred 
(Pa.) Bank for collection only. The Eldred Bank indorsed the check “for col- 
lection” the Seaboard Bank, New York, and that bank received payment. 
was held that the Seaboard, appearing the indorsement mere agent 
was not liable afger had paid over thé money its principal. 

$12 check the Bank Woodland, Cal., the Crocker-Woolworth Na- 
tional Bank San Francisco the order Dean, depositor the 
Nevada Bank, was raised Dean $22,000, indorsed generally, and deposited 
with the Nevada Bank for collection. That bank placed its clearing-house stamp. 
the check and received payment through the San Francisco 
House. The following day, Dean checked out $20,000 from the Nevada Bank and. 
fled. The forgery was discovered days after the check was paid. was held 
that, where equally innocent persons have dealt with one another under mistake,. 
the loss ordinarily left where the parties have placed it, unless against 
conscience for the one receiving money paid mistake retain it. this. 
ease, the affirmative error the Crocker-Woolworth Bank, the Nevada Bank. 
paid the money received its principal, Dean, and thus changed its position 
that compelled refund would suffer loss. Under these circumstances the- 
Crocker-Woolworth Bank was not entitled recover. Crocker-Woolworth Nat.. 
Bank Nevada Bank, 139 Cal. 564, Pac. Rep. 456. 


49. Crocker-Woolworth Nat. Bank Nevada Bank, 139 Cal. 564, 
Rep. 456. Where “the forgery consists changing the body the check as. 
raise the amount, the drawee not charged with knowledge the hand- 
writing whomsoever may have prepared the body the check, may, even. 
negligent, recover upon the ground mistake, provided that his recovery 
would not pass the burden loss over innocent payee, who had changed 
his condition upon faith the payment. That say, where the drawee has 
done any act give currency the paper, acceptance, the faith 
which the holder has taken it, the condition the holder will altered 
for the worse any way, where received the check for collection and paid 
over the proceeds the principal before received notice the alteration, then 
the party paying precluded from recovering the ordinary rules estoppel 
—otherwise not.” 
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struments Law which provides that every indorser who indorses 
out qualification warrants the genuineness the 


65. Rights bank collecting altered check. 


has been shown the preceding sections that drawee bank, 
paying wrongfully altered check, may ordinarily recover from the 
party whom the payment was made the amount the check, or, 
the case raised check, least the amount which was raised. 
The bank person thus held liable has similar right against the one 
from whom the check was recovery the bank 
will allowed, however, where the check bears upon its face traces 
the 


66. Duty party making payment altered check give notice. 


drawee other person who has paid altered check under 
obligation give reasonably prompt notice the person whom 
the payment was made, upon discovering the forgery. The drawee 
other person entitled reasonable time which discover the 
forgery and demand restitution, and the question what reason- 
able time usually question fact determined under the cir- 

The party whom the payment was made, however, cannot avoid 
his liability repay the money showing that did not receive 


50. Negotiable Instruments Law, §66. Crawford Negotiable Instruments, 
130, where the author referring the statute, says: “As this and 
the preceding section include the case every indorser, the warranty gen- 
uineness will apply.to one whom the paper has been indorsed restrictively, as, 
for example, where the indorsement ‘for collection.’ This undoubtedly changes 
the law; for the former rule was that the indorsement bank which paper 
had been indorsed ‘for collection’ did not import guaranty the genuineness 
all prior indorsements, but only the agent’s relation the principal 
stated upon the face the paper; and was held that, such the col- 
lecting bank was not liable after had paid the proceeds its principal, though 
prior indorsement was forgery. United States American Exchange Nat. 
Bank, Fed. Rep. 232; Nat. Park Bank Seaboard Nat. Bank, 114 28. 
But this rule was exceedingly inconvenient practice, and hence was deemed 
expedient make every indorser warrantor genuineness.” 


51. Closter National Bank Federal Reserve Bank, 285 Fed. Rep. 138; 
Birmingham National Bank Bradley, 103 Ala. 109, So. Rep. 440; Alabama 
National Bank Rivers, 116 Ala. So. Rep. 580; Rapp National Security 
Bank, 136 Pa. St. 426, Atl. Rep. 508; Girard Trust Co. Boyd, Pa. Super. 
Ct. 285; Jones Ryde, Taunt. (Eng.) 488. 


52. Charleston Paint Co. Exchange Banking Trust Co., C., 123 
Rep. 830. 


53. Continental Nat. Bank Metropolitan Nat. Bank, 107 Ill. App. 455; 
Third Nat. Bank Allen, Mo. 310; Oppenheim West Side Bank, 
Rep. (N. Y.) 722; New York Produce Exchange Bank Twelfth Ward Bank, 
135 App. Div. 52, 119 Supp. 988. 

The obligation the depositor examine his canceled checks and report 
the bank any alterations other irregularities will discussed later article. 
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prompt notice the alteration unless appears that was damaged 

Missouri case appeared that Co. drew check for $20 
the plaintiff bank payable stranger. the same day, stranger 
representing himself the employ Co. went the de- 
fendant and negotiated for the purchase quantity gold. later 
returned with Co.’s check payable the order the defendant 
for the exact amount the gold previously negotiated for. Defendant 
collected the check and was afterwards found that this check was the 
same one which had been issued the stranger Co., and that 
had been altered the payee and raised amount. The drawee dis- 
covered the forgery the day after the check was paid and notified 
the defendant that day, the day following. was held that under 
these circumstances the drawee was entitled 
unreasonable delay giving notice, after discovering the fact 
that raised check has been paid, will preclude the drawee bank from 
recovering from the party whom the payment was made. Thus, 
where drawee bank, for seasons its own, waited for nearly five years, 
after having knowledge that had paid raised check, before giving 
notice thereof, was held not entitled recover from the bank which 
had received the 


Rights bona fide holder altered check. 


The alteration check material respect, after has left the 
drawer’s hands, although done such manner leave mark 
indication observable man ordinary prudence, avoids the check 
against anyone who was not party the alteration and had 


54. City Bank Houston First National Bank, Tex. 203. 

Oppenheim West Side Bank, Misc. Rep. was said: .“It 
well settled that person who has received the proceeds raised commercial 
paper cannot avoid his liability refund showing that, after the loss had 
occurred, the person seeking recover was negligent discovering the forgery, 
after its discovery, giving him timely notice unless the latter contingency 
coupled with proof that was damaged such failure notify him 
within reasonable time. There was proof whatever that the bank was negli- 
gent giving notice the customer the forgery after its the 
the undisputed evidence shows that the customer was informed the 
bank the forgery the day that first received notice. Moreover, the proofs 
failed show that the customer was damaged delay, there was any, 
receiving notice the forgery after its discovery.” 


55. Third Nat. Bank Allen, Mo. 310. 


56. Continental Nat. Bank Metropolitan Nat. Bank, 107 App. 455. 
“The record does not show that the long delay nearly five years giving 
notice the raising altering the draft has not resulted loss the 
appellee (defendant). presumed under the facts this case that 
there has been change circumstances the position the parties otherwise 
liable, and therefore that through the negligence the appellant (plaintiff) 
not promptly notifying appellee the alteration the draft, the appellee has 
been prejudiced; and prejudiced, follows that the delay giving said notice 
was unreasonable and under the authorities such delay would preclude recovery.” 
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notice thereof, even though the check the hands holder due 


Under the provisions the Negotiable Instruments Law the 


rule that the bona fide holder altered instrument may recover 
thereon according the original tenor the 

This provision the statute has been applied case where the 
holder check, which had right use and which payment 
had been stopped, altered the date from September September 
and transferred innocent purchaser for value. was held that 
the purchaser could enforce the check against the drawer. Under the 
statutory provision, the check had regarded, course, one dated 
September 2nd. But the rule that delay presenting check for 
payment discharges the drawer only the extent any loss which 
has sustained result the delay. And about the only way de- 
positor can suffer loss such case through the failure the bank 
between the time the delivery the check and its presentment. And 
that did not happen this 

Where the alteration check apparent its face, the indorsee 
not holder due course and not entitled recover the 


any 


57. Jones Co. Bank Horatio, Ark., 143 Rep. 1060; Fordyce 
Kosminski, Ark. 40, Rep. 892; National Ulster County Bank 
Madden, 114 280, Rep. 408. 

58. Section 124 the uniform statute provides follows: 
negotiable instrument materially altered without the assent all parties liable 
thereon, avoided, except against party who has himself made, authorized 
assented the alteration and subsequent indorsers. But when instrument 
has been materially altered and the hands holder due course, not 
party the alteration, may payment thereof according its 
original tenor.” 

59. Moskowitz Deutsch, Mise. Rep. (N. Y.) 603, Supp. 721. 
decision the same effect Wade Bros. Bybee, Idaho, 229 

ep. 662. 

60. Elias Whitney, Rep. (N. Y.) 326, Supp. 667. 
this case the date the check which suit was brought had been altered from 
September 7th September 3rd, the alteration being apparent the face 
the instrument. See also Charleston Paint Co. Exchange Banking Trust Co., 
C., 123 Rep. 830. 


(To continued) 


Banking Decisions 
this department are published each month all the important decisions the 


Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


CHECK PAYABLE AFTER 
CERTIFICATES DEPOSIT 


Miller Medford National Bank, Supreme Court Oregon, 237 
Pac. Rep. 361 


Mary Sevedge was the owner five certificates deposit ag- 
gregating $1,000, issued the defendant bank, which she left with 
the bank for safekeeping. Prior her death, she signed in- 
strument the form check directing the bank pay 
Miller, who was her brother, $1,000 ‘‘after the same 
time, she signed order directed the bank reading, ‘‘in case 
please turn time deposit account over brother, 
Miller.’’ 

her will, she left all her property foster son. After 
her death, her brother brought this suit against the bank obtain 
possession the certificates. was held that was not entitled 
recover. The first instrument was not valid check because was 
payable after the drawer’s death and her death revoked the bank’s 
authority pay. The second instrument did not constitute valid 
gift the certificates because the gift, any, was take place after 
her death and there was delivery the certificates the donee. 
such delivery the subject matter the gift neces- 
sary its validity. 


Suit Frank Miller against the Medford National Bank and 
others. Decree for defendants, and plaintiff appeals. Affirmed. 

Roberts, Medford, for appellant. 

Canaday for respondent Otis Sevedge, the brief), for respondents. 


RAND, J.—This suit enforce alleged gift causa mortis, 
and grew out the following facts: March 29, 1922, one Mary 
Sevedge was the holder five certificates deposit for $200 each, 
which had been issued and delivered her the defendant bank, and 

NOTE—For similar decisions see Banking Law Journal Digest (Third 


Edition, 1924) 235, 464. 
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for safekeeping had been left the custody the bank Medford, Ore., 
where conducts its business. She was resident Medford, Ore., and 
was suffering with cancer, from which she died April 1922, while 
the state California, where she had gone for medical treatment. 
Plaintiff was brother decedent, and Otis Sevedge, one the de- 
fendants, was foster son. While California, and March 16, 1922, 
she made her last will and testament, naming said defendant the sole 
devisee all her property, both real and personal, and executor 
said will. The will has been admitted probate Jackson county, Ore., 
and letters testamentary have been issued said defendant. said 
March 29, 1922, while decedent was California and said certificates 
were the bank Medford, Ore., she signed and delivered plaintiff 
two written instruments, which the following are copies: 


Oregon, March 29, 1922. No. 
The Medford National Bank: After death pay the order 
Miller $1,000.00, one thousand dollars. Mary Sevedge.”’ 


Oregon, March 29, 1922. No. 
The Medford National Bank: case death please turn time 


Subsequent the death decedent, and May, 1922, plaintiff 
presented the above instruments the bank, and demanded delivery 
and payment him the certificates, and, upon the bank’s refusal 
comply with his demand, instituted this suit, alleging that the transac- 
tion decedent’s execution and delivery the writings, accompanied 
her declaration that she made him gift the money, constituted 
gift causa mortis, and entitled him the payment thereof. 

The answer puts issue all the allegations the complaint relat- 
ing the making the alleged gift, and affirmatively sets the execu- 
tion the will, the order admitting the same probate, and said de- 
fendant’s ownership the money under the provisions the will. The 
sole question whether the transaction referred constitutes gift 
causa mortis. 

clearly appears from the pleadings and proof that there was 
delivery the alleged donor the alleged donee the certificates 
the money represented thereby. Without delivery the thing 
given, either actual constructive, gift causa mortis inter vivos 
cannot consummated. Without such delivery, the gift incomplete, 
and incomplete gift nothing. consummate gift, there must 
transfer possession and the dominion over the subject the 
gift. The law this subject has been stated and restated often 
this court that would answer useful purpose again restate it. 
The following cases are conclusive upon this Liebe Battmann, 
Ore. 241, 179, Am. St. Rep. 705; Deneff Helms, Ore. 
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161, 390; Waite Grubbe, Ore. 406, 206, Am. St. 
Rep. 764; Baker Moran, Ore. 386, 136 30; Baber Caples, 
Ore. 212, 472, Ann. Cas. 1916C, 1025; Hillman Young, 
Ore. 73, 127 129 124; Allen Hendrick, 104 Ore. 202, 206 
733. 

Plaintiff further contends that, executing and delivering the 
writings plaintiff, decedent did everything that was possible for 
her place within the power plaintiff obtain the delivery 
and payment the certificates the bank, and that this constituted 
sufficient delivery sustain gift causa mortis. Without the words 
‘‘after death,’’ the instrument first referred would the 
usual form ordinary check, but, with these words inserted the 
face the instrument, the bank was precluded from complying with the 
directions the maker pay the money during her lifetime. 

The rule this state that check itself does not operate 
legal equitable assignment the amount for which was given 
until the bank has either paid obligated itself pay it, unless 
certified check. Hunt Security State Bank, Ore. 362, 179 248. 

Where check operates assignment, the death the drawer 
will not revoke it, but, where does not operate assignment, the 
authority pay the check revoked upon the death the drawer. 
The general rule that revocation agent’s authority the death 
his principal takes effect the agent only from the time the agent 
has notice it. Morse Banks and Banking (5th Ed.) 400. 
inserting into the check the direction pay the same after the death 
the maker thereof, which precluded the bank from paying before 
her death, the bank was precluded from paying the check all, for 
the rule stated Mr. Morse the section referred to: 


the bank knows the death the drawer, its right pay 
his check has vanished, say the authorities that not regard check 


the terms the second instrument, the bank was directed turn 
over plaintiff decedent’s time deposit account case her death. 
The authority the bank make delivery the certificates was thereby 
expressly conditioned upon the death decedent, and the directions 
could not, the terms thereof, complied with during her lifetime. 
This, and similar direction contained the first instrument, prevented 
the delivery plaintiff the subject the gift during the lifetime 
the donor, which also essential gift,causa mortis, held this 
court the authorities above cited. These directions precluded the 
execution the gift, its going into immediate effect during the life- 
time decedent. ‘‘A gift causa mortis, like gift inter vivos, must 
completely executed, and into immediate Baber Caples, 
supra. 
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attempted gift causa mortis, which not consummated 
until after the death the donor, clearly void, unless given 
written will, attested witnesses, and executed the manner required 
the statutes prescribing the manner and method executing will. 
The law does not permit such testamentary disposition property 
made, was attempted this case, any other manner than the 
duly executed will the owner. Under the transaction proven, the 
title remained the donor the time her death, and was pass 
after her death, and clearly showed intention upon the part the 
donor make void testamentary disposition her property merely 
directing the disposal after her death. The trial court held that 
the title the property question did not pass during the life the 
donor, and that valid gift was consummated. 

With this conclusion agree, and, for the reasons stated, the decree 
entered the court below must affirmed. 


PROMISSORY NOTES TAKEN FROM MAKER’S 
POSSESSION BEFORE DELIVERY NEGO- 
TIABLE HANDS HOLDER 
DUE COURSE 


Rainier Rue, Appellate Court Indiana, 147 Rep. 312 


action the maker two promissory notes replevy 
them from agent whom the holder had delivered them for col- 
lection, the plaintiff contended that the notes were stolen from him 
after they were signed but before they were delivered, and that the 
notes had existence negotiable instruments for the reason that 
they were never delivered. was held that since appeared that 
the holder was holder due course the instruments were negotiable 
view provision the Negotiable Instruments Law that where 
instrument the hands holder due course, valid de- 
livery thereof all parties prior him conclusively presumed. 


Action Alfred Rainier against Emmett Rue, individually 
and agent Bertha McVittie. From the judgment for defendant, 
plaintiff appeals. Affirmed. 

Fraser Isham, Fowler, for appellant. 

John Dunlap and Emmett Rue, both Rensselaer, for 
appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 319. 


THE BANKING LAW JOURNAL 765 
NICHOLS, appellant replevy two promissory notes 
from Bertha and from appellee, her agent. Summons and 
service thereof Bertha being quashed, the action was dis- 
continued her. There was answer denial, trail, and verdict 
for appellee upon which, after appellant’s motion for new trial was 
overruled, judgment was rendered. The error presented this court 
the action the court overruling appellant’s motion for new 
trial, under which appellant presents alleged error giving certain 
instructions, and refusing give instruction tendered him. 
appellant’s contention that the notes involved were stolen from 
him one Silverburg after they were signed him, but before had 
delivered them. But Silverburg testified that the notes, with others, 
were signed appellant his presence, and that picked them up, 
one one, and handed them one Crump. Bertha testified 
that she received the notes from Crump, exchange for money which 
she had given him invest for her. She was unacquainted with ap- 
pellant, and knew nothing the notes until they were delivered her 
Crump, under the circumstances aforesaid. She sent the notes 
appellee, her attorney, for collection, and while his hands the replevin 
action herein was commenced against him. have doubt that the 
transaction between appellant and Silverburg which obtained the 
notes suit was fraudulent transaction the part Silverburg, and 
all probability, the jury was convinced. But its general verdict, 
the jury has found that Bertha appellee’s principal, was 
holder due course, for valuable consideration, negotiable in- 
strument, and there evidence sustain such verdict. There 
contention that the notes were not negotiable instruments had they been 
duly delivered. The first instruction given the court, which ap- 
pellant complains, informed the jury that the notes involved were ne- 
gotiable instruments defined the law the state commonly known 
the Negotiable Instruments Law. 1913, 120; section 9089a, 
Burns’ 1914 seq. Appellant contends that the notes had ex- 
istence such, negotiable instruments, for the reason that they 
were never delivered. seen above, there was evidence delivery, 
but, aside from this, section the Negotiable Instruments Law (sec- 
tion 9089q, Burns’ 1914) expressly provides that: 


where the instrument the hands holder due course, 
valid delivery thereof all parties prior him make them 


The second instruction complained defined holder due course 

the language the statute (section 9089z1, Burns’ 1914). 
The third instruction complained informed the jury that the 

holder negotiable instruments, who takes them before maturity, 
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their due date, for valuable consideration, the usual course trade, 
without knowledge the facts which impeach their validity between 
antecedent prior parties, holds such notes good title. discover 
error the giving any these instructions. 

Appellant tendered instruction that would have told the jury, 
effect, that the notes were not delivered appellant was entitled 
verdict. Such instruction would have been error. Under the cir- 
cumstances this case, above appears, the delivery the notes 
conclusively presumed.. Even conceded that under the evidence 
the transaction out which the notes emanated was void under the 
provisions section what commonly called the Blue Sky Law 
(Acts 1921, 255) does not necessarily follow that the notes were 
void the hands holder due course, such holder defined 
the Negotiable Instruments Law. 

find reversible error. 

The judgment affirmed. 


BANK HAVING NOTICE TRUST CHAR- 
ACTER DEPOSIT NOT LIABLE FOR 
DIVERSION THEREOF 


Davis Woodlawn Savings Bank, Supreme Court Alabama, 104 
So. Rep. 


The plaintiffs filed bill equity seeking charge the defend- 
ant bank with wrongful diversion trust funds. appeared that 
the funds question were placed upon deposit the bank the 
members committee the congregation church. The 
account was not opened the names the committee trustees 
otherwise, but the name the church. was alleged that the 
funds deposited had been accumulated for the purpose building 
chureh repairing the church, but was not alleged that the 
bank had notice such purpose the fact that the funds 
were held trust. 

was also alleged the bill that funds had been wrongfully 
withdrawn one more members the committee checks 
signed the names the other members without their knowledge 
consent, and that the bank paid out the funds with knowledge 
that the checks had been wrongfully signed, that such knowledge 
have been acquired the exercise ordinary care. The 
bill did not allege that the funds withdrawn upon checks 
fully signed were not devoted the purpose for which they were 
intended. was held that the allegations the bill were insufficient 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 347. 
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show grounds upon which the defendant bank could held 
accountable equity for conversion trust funds, since did not 
appear that there had been diversion the trust funds and that 
the bank had knowledge notice the trust character of. the 
funds. 


Bill equity Davis and others, for the Groveland Baptist 
Church, against the Woodlawn Savings Bank and others. 
decree sustaining demurrer the bill, complainants appeal. Affirmed. 

Hayden Hayden, Birmingham for appellants. 

Horace Wilkinson, Birmingham, for appellees. 


GARDNER, J.—From decree sustaining demurrers the bill, 
the complainants have prosecuted this appeal. 

Counsel for appellants state brief that ‘‘the theory which 
this bill filed invoke the protective jurisdiction equity 
prevent the diversion property from devotion lawful 
citing, among other authorities, Morgan Gabard, 176 Ala. 568, 
So. 902; Burke Roper, Ala. 138; Christian Church Sommer, 
149 Ala. 145, So. (N. 1031; 123 Am. St. Rep. 27; 
Gewin Mt. Church, 166 Ala. 345, So. 947, Am. St. 
Rep. 41; Manning Yeager, 203 Ala. 185, So. 435; Manning 
Yeager, 201 Ala. 599, So. 19; Nat. Bank Life Ins. Co., 104 
54, Ed. 693. 

appears from the bill that the money was placed deposit in. the 
defendant bank committee the congregation the Groveland 
Baptist Church, behalf which the bill filed; but the account 
was not opened the bank the names the committee trustees 
their names all, but the name the Groveland Baptist 
While alleged that the funds deposited were accumulated 
for the purpose building church repairing the chureh edifice, 
yet there averment that the defendant bank had notice such 
purpose that said bank had knowledge notice that the funds were 
held trust. 


order render bank liable for the wrongful withdrawal and 
misappropriation trust funds deposited with it, must have had 
notice knowledge the trust character the funds.’’ 551; 
Sayre Weil, Ala. 466, So. 546, 544; Duckett Na- 
tional Bank, Md. 400, 983, 84, Am. St. Rep. 513; 
Nat. Bank Life Ins. Co., 104 54, Ed. 693. 

the general rule that, bank has notice knowledge that 
breach trust being committed the improper withdrawal 
funds, liability, becomes responsible for the wrong done, and 
may made replace the funds which has been instrumental 
diverting, and specially this participates the misappropria- 
tion, and receives the fruits such 550. 
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money deposited one trustee, the depositor trustee 
has the right withdraw it, and, the absence knowledge notice 
the contrary, the bank has right presume that the trustee will 
appropriate the money, when drawn, the proper use.’’ 
549, 550. 


The bank, therefore, would under duty superivison 
the administration the trust. supra. 

averred the bill that the only authority for withdrawal 
the funds was upon the signature named committee, and that funds 
had been withdrawn one more members the committee 
signing the names the other members without their knowledge 
and that the bank made these payments with knowledge that 
those checks had been wrongfully signed, or, mistaken this, then, 
the alternative, that said knowledge could have been acquired the 
exercise ordinary care and diligence. The bill must here judged 
its weakest alternative, and apparent that the last alternative 
not the equivalent averment that the bank had notice knowl- 
edge any diversion the trust funds. Moreover, the bill does not 
fact diversion trust funds, for, construing the bill most 
strongly against complainants, notwithstanding the withdrawal 
portion the funds upon checks wrongfully signed, the funds were 
nevertheless devoted the purpose for which they were intended. 

The averments paragraph connection with the exhibit re- 
ferred therein merely indicate check drawn the funds one 
member the committee and which was not paid account in- 
sufficient funds. Whether the bank would have been liable said 
check had been paid not here presented. Very clearly, the equity 
the bill cannot made rest upon the averments this paragraph. 

The grounds jurisdiction the equity court the 
relied upon counsel for appellant, ‘‘is the trust nature the fund, 
and its charitable use, and the inadequacy legal remedies.’’ Burke 
Roper, supra. 

For the payment funds upon check wrongfully drawn and with- 
authority, the remedy law plain and adequate. But hold 
the bank accountable equity must appear there has been diversion 
the trust funds and that the bank had knowledge notice the 
‘trust character the fund with which charged have participated 
diverting from its lawful purposes. 

are the opinion the averments the bill fail bring 
within the influence the authorities relied upon appellant, and 
that the demurrers thereto were properly sustained. 

The decree rendered will accordingly here affirmed. 

Affirmed. 
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GIFT SAVINGS BANK DEPOSIT 


Curran’s Estate, Orphans’ Court New Jersey, 120 Atl. Rep. 820. 


The gift savings bank deposit may accomplished the 
depositor’s delivering the pass-book the donee with the intention 
transferring title the deposit. 


Bridget Connor, administratrix the estate Mary Curran, de- 
ceased, filed her account, which exceptions were filed three 
the grandchildren and next kin intestate. Counsel directed 
arrange for early date which necessary testimony can taken. 
Parker, Emery Van Riper, Newark, for accountant. 
Mulligan Koenig, Newark, for exceptants. 


KOCHER, ADV. M.—Bridget Connor, the administratrix the 
estate Mary Curran, deceased, filed her account such adminis- 
tratrix, which account exceptions were filed three the grand- 
children and next kin intestate. 

Among the exceptions one wherein objected that accountant 
not entitled allowance for the amount Bridget Connor in- 
dividually, under claim gift certain bank account the Howard 
Savings Institution the amount $3,584.33. Upon the cover the 
bank book the following sections from the by-laws the Howard 
Savings Institution are printed: 


10. deposits shall entered the books the in- 
stitution, and deposit book shall given each depositor, which 
the deposits shall entered, and which shall the voucher for the 
and possession such deposit book may treated the 
institution authority pay the amount due thereby the person 
producing the same, and all payments made shall deemed good 
and valid payments the depositors respectively. 

writing depositor, the institution has the depositor’s authorized 
signature, letter attorney duly authenticated, but person 
shall have the right demand any part the principal interest 
without producing the deposit book that such payments may entered 
therein.’’ 


the hearing was suggested that before proceeding take testi- 
mony whether there was actual gift the bank book, that the 
question law whether there could gift such bank book 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 467. 
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without draft order writing the depositor, such draft 
order having been given with the bank book, should considered. 

appears settled this state that the delivery savings 
bank passbook, with the intent make gift the deposit, carries 
with the fund. Van Wagenen Bonnot, Eq. 143, 
239, the Court Errors and Appeals, Eq. 
404, 884.. the Van Wagenen Case, supra, however, mention 
any draft, the requirements one, made, and the Laing 
Case, supra, this significant language was used: 


seems requirement for draft making with- 
drawals. Deposits and withdrawals are entered the passbook 
they are 


appears from the decisions our courts that they take liberal 
view relation gifts choses action. Thus, Travelers’ Insur- 
ance Co. Grant, Eq. 208, 1060, was said: 


bonds and other non-negotiable obligations for payment 
money may the subject valid gift, and that delivery the 
obligation the donee, without written assignment, but with clearly 
manifested intention make gift, sufficient satisfy the rule re- 
quiring delivery the thing given. The sensible rule that the de- 
livery must such tradition the nature the subject admits of. 
And surely the delivery the formal writing which evidences the 
debt and forms the foundation the right action the best and 
only delivery which the subject capable.’’ 


And that case was held that policy life insurance, payable 
‘‘the legal representative the may made the subject 
gift the same manner bond other moneyed obligation, 
with the same results and without formal assignment, even though the 
policy contained provision that assignment hereof will noticed 
this company unless made writing, and unless copy such 
assignment shall given this company within days after its 
execution. 

was held that the doctrine now generally recognized the true one 
that valid gift promissory note, held the donor against another 
person, may made simple delivery, and without writing any 
kind. 

Perhaps the most accurate statement this doctrine found 
any the cases that which was made Chief Justice Shaw Parish 
Stone, Pick. (Mass.) 198, 205 (25 Am. Dec. 378), where says: 


whatever doubt may have existed, has been decided, that 
transfer the equitable interest, and such equitable assignment 
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manifested delivery over the bond other security for money, 
gift such bond, accompanied actual delivery the bond, 
equitable interest vests the donee, and the executors the donor, 
whom the legal interest remains, are mere trustees for the donee, 
and bound permit the donee use their names, enforce the pay- 
ment the bond law.’’ 


decided the New Jersey directly point has 
been pointed out, nor have been able discover any such case, but 
would appear from application the principles enunciated 
the cases above cited that should held that the delivery savings 
bank book, with the intent make gift the deposit, carries with 
the fund. This point has been variously decided other states, the 
great weight opinion favoring the rule above stated. The case 
Am. St. Rep. 758, decided the Court Appeals, is, however, directly 
point, and the by-laws printed upon the savings bank book were, 
all intents and purposes, the same those the case under con- 
sideration, and the court, deciding the gift the bank book 
without any order power attorney the donor, used the following 


the plaintiff had purchased the book, and had thus become 
the absolute owner thereof; could have drawn the money owner 
presentation the book, and the bank could not have required 
condition payment that should procure power attorney 
order from one having interest, legal equitable, the deposit. 
The owner such should produce satisfactory evidence his 
ownership the book, and the bank refused pay would 
obliged establish such ownership any competent evidence, and 
nothing more; and his rights purchaser would greater than 
his rights donee. has the same right enforce payment that 
would have had had been the donee any non-negotiable 
chose action, certificate deposit, unindorsed note. could 
establish his right payment such any proof showing 
that was the absolute legal equitable owner.’’ 


From the reasoning the various New Jersey decisions above 
quoted, and that contained Ridden Thrall, supra, the 
opinion that savings bank book may the subject-matter gift, 
even though conditions concerning the withdrawal the fund are those 
which appear this case, without any order power attorney 
the owner the savings bank book. 

testimony the circumstances surrounding the gift was taken 
this has been said before, was thought wise solve the 
legal problem before burdening the record with testimony which might 
become unnecessary. Counsel may therefore arrange for early date 
which the necessary testimony can taken. 
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BANK MAKING ADVANCES AGAINST BILL 
LADING ENTITLED PROCEEDS 
SALE GOODS AGAINST 
SHIPPER’S CREDITOR 


Hull Myers (Dudden, Garnishee, Bank Alaska, Intervener) 
Supreme Court Washington, 235 Pac. Rep. 786 


The members partnership engaged the business pack- 
ing clams Alaska arranged have the Bank Alaska finance 
their operations. was arranged that the partners should pack 
the clams and ship them agent Seattle, that the bills 
lading should delivered the bank, that upon receipt the 
bills the bank should advance the partners per cent. the 
value the clams, and that the agent Seattle should sell the 
clams and deposit the proceeds Seattle bank the credit 
the Bank Alaska. Several shipments clams were made the 
name the bank, but one shipment was made the name another 
party. The bill lading for this shipment was delivered the 
bank and upon receiving the bank made the usual advances. 
Thereafter one the partners died. 

After the agent had sold the clams contained the shipment 
which had not been made the bank’s name, and while the proceeds 
the sale were his hands, action was brought creditor 
the surviving partner recover the amount due him. The plain- 
tiff, that action, acting upon the assumption that the proceeds 
the sale the clams belonged the defendant, caused writ 
garnishment served upon the agent. The Bank Alaska 
intervened and claimed the proceeds. was held that the bank was 
entitled the proceeds against the plaintiff, and judgment 
favor the plaintiff against the garnishee was reversed. 


was garnished, and the Bank Alaska intervened. From judgment 
against garnishee, intervener appeals. Reversed with directions. 

Roberts Skeel and Geary, all Seattle, for appellant. 

Guie Halverstadt and John O’Brien, all Seattle, for re- 
spondent. 


TOLMAN, J.—Respondent, plaintiff, brought this action 
recover upon indebtedness due him from the defendant Myers, and 
caused writ garnishment issued and served upon the garnishee 
defendant, Dudden. due time, the garnishee answered, admitting 
that certain number cases canned clams had been received 
him sold, and that the clams, the proceeds the sale thereof, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 92. 
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were then his possession, but denied that the principal defendant was 
the owner of, entitld to, either. The plaintiff the action contro- 
verted this answer, contending that the defendant Myers was the owner 
and entitled the proceeds the sale the clams, and that therefore 
they were subject the garnishment. the appellant, the Bank 
Alaska, intervened, claiming the owner and entitled the 
proceeds the clams. Judgment default was taken against the 
principal defendant for the full amount claimed, and thereafter the 
issues raised the contravention the garnishee’s answer and the 
complaint intervention were tried the court, resulting findings 
the effect that, the time the service the writ garnishment, 
the garnishee had his possession and under his control 136 
clams belonging the defendant Myers; that the garnishee had 
sold the clams and received the net proceeds the sum $1,360, from 
which certain deductions should made for advances made the 
garnishee, leaving balance his hands, for which was accountable, 
$1,186.40; from which the court concluded that the plaintiff was 
entitled judgment against the garnishee that sum, and judgment 
was entered against the garnishee for that amount, less $50 allowed 
him attorney’s fee. 

The question presented appears wholly question fact. 
appears that the defendant Myers and one Carl, the spring 1923, 
entered into partnership engage the business packing clams 
Alaska. finance their undertaking, they sought assistance from 
the Bank Alaska. April, before either partner went Alaska, 
and before the season’s operations were commenced, they met and con- 
ferred with the president the Bank Alaska Seattle, and made 
arrangements with him, under and which the Bank Alaska agreed 
finance the following manner: The partnership 
was pack the clams and ship them Dudden, who was afterwards 
garnished, the bills lading, soon the clams were shipped, 
delivered the bank, upon receipts which the bank would and 
did advance Myers and Carl per cent. the value the clams. 
the bills lading, the clams were delivered Dudden, 
Seattle, and was sell the same and deposit the net proceeds 
Seattle bank the the Bank Alaska. The evidence, with- 
out contradiction, shows that this course was followed, and that the 
bank’s advances, not repaid, largely exceed the amount now the 
hands the garnishee. Ordinarily and generally, the partnership 
shipped the clams the name the Bank Alaska, the bills lading 
thus indicating title the bank; but the particular shipment now 
controversy appears that for some reason the usual course was not 
exactly followed. July 1923, just before this shipment was loaded, 
Myers wired the Bank Alaska: 
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billing today 136 cases whole razor clams for the steamer 


The bill lading was issued three days later, reciting that 136 
eases clams were received from Myers consigned 
Dudden, the bill being signed, ‘‘Anderson Dock Co., 
duplicate this bill lading was sent the Bank Alaska, and 
the bank made the usual advances upon its receipt. Just why the ship- 
ment was not made the name the bank, why the bill lading 
recited that the goods were received from Myers, and why was 
signed Anderson Dock Co., shipper, not clearly explained. 
Mr. Myers had died prior the trial and his explanation these 
matters could not had. Mr. Carl was not present the time the 
shipment was made, and was not allowed testify what sup- 
posed caused the departure from the usual course. seems apparent, 
however, that the departure from the usual course was one over- 
sight, rather than intention; that was not intended change the 
relationship the rights the parties, and fact such change 
was effected, because the bank, upon receipt the duplicate bill 
lading, made the usual advances. Considerable argument indulged 
in, the effect that the bank, making advances upon such bill 
lading, did its peril, and that had more than general claim 
against Carl and Myers for the money advanced. does not seem 
necessary follow counsel this and similar arguments. The testi- 
mony clearly shows that Seattle, prior the beginning the season’s 
operations, was clearly and explicitly agreed among all parties that 
the shipment should made Dudden, for the purpose selling and 
dispositing the proceeds Seattle bank the credit the Bank 
and, whatever the form the bill lading, even there 
were none, the goods now controversy were shipped strictly 
accordance with the agreement, were received the agent, upon 
the well defined and understood conditions, and did not become 
liable Myers reason thereof, but his only liability was under the 
proceeding contract sell the clams and deposit the proceeds bank 
credit the Bank Alaska. 

The trial court seems have been misled the fact that long 
after these goods were shipped the agent Dudden, and November 
20, 1923, the bank cabled Dudden, calling attention various ship- 
ments, but failing mention this particular shipment, and then pro- 
‘‘All these clams are ours, and hereby make demand 
you our agent for all proceeds from same less your regular 
sion and any freight charges you paid same Seattle,’’ and re- 
spondent seems contend that, because mention made these 136 
eases that cablegram, very strong proof that they were not 
shipped for the bank, and that had interest therein. While, 
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under some circumstances, this evidence might have weight, can- 
not hold that here has sufficient weight overcome the clear, positive, 
and uncontradicted testimony the case the previous arrange- 
ments and the compliance therewith. 

Since the testimony the bank’s officers was taken deposition 
prior the trial, there explanation from them why this 
was sent why the shipment 136 cases was not mentioned 
therein; but the light the clear testimony the original 
arrangements, cannot hold that the cablegram indicates anything 
other than inadvertence oversight the shipment the 
136 cases. seems that this clear case pledging Carl 
and Myers their product, the delivery thereof the agent who was 
agreed upon trustee hold and handle the property pledged, 
and, since the bank made its advances the faith the pledge, 
valid pledge was thus consummated. Carl and Myers parted abso- 
lutely with possession, which was vested the agent, and the pledged 
property was placed wholly beyond their control. 

think that here there was clearly sufficient delivery, under the 
law, and defined Ackerson Babeock (Wash.) 
335, make completed pledge; and the judgment the trial court 
therefore reversed, with directions enter judgment favor 
the intervener, establishing its rights the net proceeds the sale 


SURETIES HELD LIABLE NOTE 


Marion Savings Bank Leahy, Supreme Court Iowa, 204 
Rep. 456 


The defendants were sued sureties promissory note. 
the time they signed it, was blank printed form providing that 
the place payment was the Parnell Savings Bank, Parnell, 
Iowa. When presented the plaintiff bank, the maker had filled 
the date and amount. the request the plaintiff bank, the date 
was changed and the place payment was altered make 
the note payable the plaintiff bank. was held that inasmuch 
the date was blank when signed the defendants, the maker 
had the right alter this respect. was further held that 
inasmuch the note provided for place payment the time 
the defendant signed it, the alteration this regard was ma- 
terial alteration, which rendered the note void. But appeared 
that after the plaintiff bank had taken the note, the defendants saw 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 1221. 
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and asked for extension time, making objection its 
terms. also appeared that they filed claim against the insolvent 
estate the maker. was held that they ratified the 
and were liable the note. 


Suit against the sureties promissory note. From directed 
verdict favor the plaintiff, the defendants appeal. Affirmed. 

Stewart, Penningroth Holmes, Cedar Rapids, and Wal- 
lace, Williamsburg, for appellants. 

Haas, Marion, and Lynch, Cedar Rapids, for 
appellee. 


ALBERT, defendants, answer plaintiff’s petition, 
plead that the instrument sued had been altered, after signature 
the defendants, changing the time and place payment and rate 
interest; also that they signed the note blank with the agreement 
and understanding with the maker thereof that the note was .be 
made for $1,000, and that, violation said agreement, the maker 
filled $2,500 the consideration the note. Plaintiff replies 
saying that denies the alleged agreement the amount the 
note, and pleads further that with knowledge the alteration the 
note defendants ratified the same and acquiesced therein; that the 
maker the note, Bollinger name, went through bankruptcy, and 
these defendants, sureties the note, filed claim the Bollinger 
proceedings, based their liability this note, and the 
same was allowed claim said estate; that they received dividends 
said note said bankruptcy proceedings, and that they therefore 
ratified the acts Bollinger with relation said note, and they were 
liable thereon. these issues and the evidence, the court 
directed verdict for the plaintiff. 

The plaintiff admits that when the note was first presented 
there was payee named the note, and one the officers 
wrote stamped the name the plaintiff. Plaintiff also admits that 
when presented the place payment the printed form was desig- 
nated Parnell Savings Bank, Parnell, and, when plaintiff insisted 
that the same changed, Bollinger the words ‘‘Parnell 
Savings Bank, Parnell,’’ and wrote ‘‘First Nat’l. Bk.’’ The note 
was dated that time, ‘‘8/16/20,’’ and, the end that might dated 
the date the bank purchased it, the cashier stamped in, after 
Bollinger had erased ‘‘Aug. 20, The plaintiff’s 
officers further testify that after the purchase this note, the same 
place where Bollinger had inserted ‘‘First Bk.’’ one their 
officers wrote the word ‘‘Marion,’’ make read ‘‘First 
Bk., Marion, 
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the filling the blank for the rate interest, Bollinger 
testifies that placed therein the figure Bollinger also testifies 
that the figures ‘‘2,500,’’ indicating the consideration the note, were 
written him before the defendants signed the same, although, 
said, they testified that the same was blank, and that the agreement was 
that the amount thereof was $1,000 instead $2,500. 

Viewed from the defendants’ standpoint, that they signed this in- 
strument with none the blanks filled in, have consider section 
3060a14, Supplement the Code 1913 (now section 9474, Code 
1924) which reads: 

the instrument wanting any material particular, the 
person possession thereof has prima facie authority complete 
filling the blanks therein. And signature blank paper de- 
livered the person making the signature order that the paper may 
converted into negotiable instrument operates prima facie au- 
thority fill such for any amount. order, however, that 
any such instrument when completed may enforced against any per- 
son who became party thereto prior its completion, must filled 
strictly with the authority given and within reason- 
able time. But any such instrument, after completion, negotiated 
holder due course valid and effectual for all purposes his 
hands, and may enforce had been filled strictly ac- 
cordance with the authority given and within reasonable 


this note was delivered Bollinger the defendants the blank 
form that they was his privilege, under this section the 
statute, fill said blanks any way saw fit, the absence any 
agreement between them what was placed the blanks. 
follows, therefore, that Bollinger had the right fill the date, and 
the fact that changed from 8/16/20 August would binding 
the defendants, because, under their testimony, there was agree- 
ment the date the note. Further, there was agreement 
the due date the note, and therefore Bollinger had the right fill 
the time did. Neither was there any agreement whom the 
payee was be, and equally had the right fill the name did. 
The note being blank the rate interest, and agreement being 
had about that, would have right fill such rate interest 
saw fit, not exceeding the statutory rate. 

the question the place payment, above stated, the printed 
form provided that was payable the Parnell Savings Bank, 
Parnell, Ia. The note was this condition when was signed the 
defendants. was changed Bollinger before delivered it, and 
made payable the First National Bank, and this was added the 
word ‘‘Marion’’ the plaintiff after was delivered it. Section 
3060a124, Supp. Code 1913 (now section 9585, Code 1924), reads: 


negotiable instrument materially altered without the 
assent all parties liable thereon, avoided, except against 
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party who has himself made, authorized, assented the alteration and 
subsequent indorsers. But when instrument has been materially 
altered and the hands holder due course, not party the 


alteration, may enforce payment thereof according its original 


The section the act (now section 9586, Code 1924) de- 
fines what constitutes material alteration, follows: 


alteration which changes: 

The date; 

The sum payable, either for principal interest; 

The time place payment 

The number the relations the parties; 

The medium currency which payment made; 

which adds place payment where place payment 
specified, any other change addition which alters the effect the 
instrument any respect, material 


noted here that change the place payment considered 
material alteration, and, under section 9585, material alteration 
avoids the instrument. The act Bollinger changing the place 
payment this note after was signed, under those rules, ma- 
terial alteration, and, under the evidence, the alteration being made 
the presence the plaintiff, course said alteration would known 
the plaintiff. The act the plaintiff writing the word 
after the bank designated Bollinger the note such change the 
tenor the note that, under section 9585, supra, would avoid the note. 
Plaintiff’s admission having made this change itself, after bought 
the note, would sufficient avoid the note their hands. 

equally true, under the authority cited, that the filling the 
amount $2,500, when the agreement was for $1,000, would 
available defense, and, there was evidence this question, ordinarily 
the court should have sent the same the jury. remem- 
bered all these matters that, under the Negotiable Instruments 
Law (Code 1924, 9461 seq.) the payee note not holder 
due course. Builders Co. Weimer, 170 Iowa, 444, 151 
100, Ann. Cas. 1917C, 1174; Vander Ploeg Van Zuuk, 135 Iowa, 350, 
112 807, (N. 490, 124 Am. St. Rep. 275; Devoy 
al. Huttig, 174 Iowa, 357, 156 412. 

Were these all the matters involved this case would necessity 
demand reversal. But the plaintiff pleads that, reason certain 
acts and conduct the part the defendants, they acquiesced and 
ratified the changes made the note. The plaintiff claims, and its testi- 
mony tends show, that about the time this note was due, repeatedly 
notified each the defendants, and that two the defendants, and pos- 
sibly the three them, appeared plaintiff bank and asked for ex- 
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tension time the note. The bank advised them that possibly 
could give them extension time, but that the matter would have 
taken with some the other officers the bank. Two the de- 
fendants then saw the note, and made objection whatever its 
then condition. Later, the third defendant appeared with his attorney, 
the note was inspected, and copy the same made. 

Defendants’ testimony tends confirm this claim the plaintiff. 
admitted that later Bollinger, the maker the note, was declared 
bankrupt, and that the instance these defendants, their at- 
torney drew claim the bankruptcy matter, which was signed and 
sworn and filed the proceedings, which they asserted 
their liability said note, and asked that their claim established 
against said estate for the amount the note and interest. due time, 
the evidence shows that this claim was allowed, and the settlement 
the proceedings dividend check was forwarded the 
referee defendants. There some confusion the 
record this point. Defendant Leahy admits receiving check for 
something over $150, which appears have been issued the bank- 
proceedings payment their claim based their liability 
this note, but Leahy claims that understood the time that was: 
dividend personal claim his own against Bollinger, for which 
had filed claim said estate, and that after the matter developed 
this discovered that the check question from the referee was 
payment this claim controversy herein, and therefore tendered 
the amount thereof into court. The question here whether not the 
filing this claim the Bollinger matter, procuring the 
same allowed claim said estate, and what Leahy did about 
receiving and cashing the dividend check issued thereon, amounts 
ratification the alteration this note, heretofore referred to. 
suming for the moment that the method handling and altering this 
note placed the sureties position where they could have avoided pay- 
ment the same had they then stood their rights, does what they 
did afterward preclude them from now asserting the rights that they 
then had? the sworn claim that they filed the Bollinger bank- 
ruptey proceedings, they asserted their absolute liability sureties 
the note controversy, and sought recover from the Bollinger 
the full amount thereof, with interest. this act their part they 
proclaimed that their liability was absolute and fixed said note, 
accordance with the terms thereof, existed. Having asserted, 
are satisfied that, under the authority hereinafter referred to, they lost 
the right they had avoid the instrument account the alterations 
made therein. 


the pleadings and briefs filed, the terms ‘‘acquiescence,’’ ‘‘rati- 
fication,’’ and ‘‘estoppel,’’ seem used indiscriminately. 
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speaking, these terms are not synonymous. acquiesce forebear 
opposition complaint, while ratify make valid confirm. 
may acquiesce act without approving it. Jones, 
So. 408* The distinction between ‘‘ratification’’ and ‘‘estoppel 
pais’’ that the former the party bound because his intention 
assent bound; while the latter, bound the law, not- 
withstanding had such intention. Stiebel Haigney, 134 App. 
Div. 516, 119 455. 

the contention herein that reason the acts and conduct 
the defendants they ratified the alterations the instrument. 
fundamental this doctrine that only has application where the 
party alleged have ratified has full knowledge all the facts, and 
not done with full knowledge all the facts does not amount 
ratification. 1258, 155, and cases there cited, including Cutler 
Rose, Iowa, 456. The burden proof the party asserting 
such ratification. 

Without now stopping set out the testimony this case, have 
character, under the above rule, warrant the court directing 
verdict favor the plaintiff, and are led the inevitable con- 
clusion that the testimony was such character, and sufficient our 
judgment, warrant the court directing verdict favor the 
plaintiff the ground ratification. 

Affirmed. 


*Reported full the Southern Reporter; not reported full 
148 Ala. 659. 


ATTEMPT CHANGE CHARACTER DE- 
POSIT FRAUD BANK GUARANTY FUND 


State Banking Board Pilcher, Commission Appeals Texas, 
270 Rep. 1004 


The plaintiff, who was the holder interest-bearing time 
deposit certificate for $6,000, upon learning that the bank which had 
issued the certificate was financial straits, surrendered the cer- 
tificate the bank and received place deposit slip show- 
ing him ordinary depositor the amount $6,000. When 
the plaintiff did this the bank was hopelessly insolvent and the 
officers the bank were contemplating insolvency. Subsequently 
the bank was closed and the plaintiff brought this action compel 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 330. 
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the state banking board permit him participate the state 
guaranty fund. was held that the attempt change the character 
the plaintiff’s deposit time when the bank was insolvent con- 
stituted fraud the guaranty fund and was, therefore, void. 
The plaintiff, therefore remained the owner interest-bearing 
time deposit. was further held that under the Texas statutes the 
plaintiff, the owner such deposit, was not entitled par- 
ticipate the guaranty fund. Consequently judgment for the 
plaintiff was reversed. 


Suit Pilcher against the State Banking Board and others. 
Judgment for plaintiff was affirmed Court Civil Appeals (256 
996), and defendants bring error. Reversed and rendered. 

Keeling, Atty. Gen., and John Goodwin and Walace 
Hawkins, Asst. Attys. Gen., for plaintiffs error. 

Wood Wood, Sherman, for defendant error. 


CHAPMAN, J.—For several years prior July 1921, the First 
Guaranty State Bank Collinsville had been doing general banking 
business Collinsville, Tex., and had been operating under the Texas 
banking laws the state guaranty fund. For some two years prior 
the last-named date one Pilcher had left with said bank $6,000 
interest-bearing deposit; the certificate deposit having been 
renewed and reissued each six months. The last renewal was made 
the date above mentioned, and that date there was issued the 
bank Pilcher interest-bearing time deposit certificate for 
$6,000, payable the order December 31, 1921, the 
return the certificate properly indorsed and provided for interest 
per cent. per annum left months.. December 23, 1921, the 
the bank went Pilcher’s son about the account, and asked 
him his father did not have some money deposit the bank time 
deposit, and told him did that would safer open account. 
the morning December 24th Pilcher’s son told him that the bank 
was bad shape, and the same day Pilcher went the bank and sur- 
rendered his interest-bearing certificate, and received lieu thereof 
deposit slip showing him ordinary depositor the amount 
$6,000. The Court Civil Appeals found that the time Pilcher 
surrendered his interest-bearing certificate deposit the bank the 
bank had actual cash its vault its place business Collins- 
ville $387.97 and its items convertible into cash sufficient make 
the cash and items $587.97, and had the vaults other banks 
the said time cash its credit due said banks, $7,229.68, and the 
further findings the Court Civil Appeals show that the bank was 
hopelessly insolvent that date, and that the officers the bank con- 
templated insolvency, and that Pilcher did not know the actual con- 


| 
| 
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dition the bank further than the information that had been conveyed’ 
him his son. December 25th was Sunday, and December 26th was 
observed the bank holiday, and December 27th, after the 
bank had been open for business for about two hours, was closed 
and taken charge the state banking commission. 

The state banking board, the deposit mentioned, denied Pilcher 
the right participate the state guaranty fund, and this suit was. 
brought determine the correctness such action the part said 
board. The judgment the trial court was favor the 
which judgment was affirmed the Court Civil Appeals Dallas. 
256 996. The issues before this court are, first, the correct- 
ness the action the trial court refusing sustain defendant’s 
general demurrer because the petition failed affirmatively show that 
the claim plaintiff was presented within days, provided article 
463 the Revised Civil Statutes, and that the action upon the claim 
was brought within months after service notice, provided 
article 464 the Revised Civil Statutes; second, whether the action 
the officers the bank taking plaintiff’s interest-bearing deposit 
certificate and acknowledging him general depositor under the cir- 
cumstances herein set out was fraud upon the depositor’s guaranty 
fund, and therefore void. 

The Supreme Court, refusing writ error 
Tyler County (Tex. Civ. App.) 259 301, held that statutes like 
said articles 463 and 464 are statutes limitation, and must affirma- 
tively plead the defendant order constitute defense, and 
therefore, course, the petition plaintiff was good against gen- 
eral demurrer. 

the second issue, will first have determine whether 
the plaintiff, Pilcher, was entitled under the facts this case par- 
ticipate the depositor’s guaranty fund regardless whether 
did not change his deposit from that interest-bearing deposit 
general deposit, subject his order. The Court Civil Appeals 
Dallas recently held the case Farmers’ State Bank Mineola 
al. Mincher (Tex. Civ. App.) 267 996, that, where depositor 
has time deposit certificate providing that his deposit shall draw 
interest left the bank for specified time, and the bank fails before 
the expiration such time, the depositor entitled participate the 
guaranty fund. cannot agree with this holding, for our con- 
struction article 486, Revised Civil Statutes, that such owner 
interest-bearing deposit shall not participate the guaranty fund. 
Lankford Schroeder, Okl. 279, 147 1049, 1915F, 623, 
where the issue was whether the depositor was protected the 
guaranty fund, the court that case defined depositor follows: 
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depositor who protected from loss failing bank one 
takes his money its equivalent and places it, causes 
the bank his credit subject his right check out withdraw 
from the bank 


This case was quoted with approval the Supreme Court Kidder 
Hall, 113 Tex. 49, 251 497, and the Beaumont Court 
Civil Appeals Tyler County State Bank Rhodes, 256 947, 
and quoted with approval the same court Chapman Tyler 
County, 259 301, which case writ error was denied the 
Supreme Court. 

think that was the intention the Legislature that the owner 
interest-bearing deposit should not entitled the protection 
the depositors’ guaranty fund further made manifest the recita- 
tions article 512, relative the certificate issued the banking 
member the guaranty fund wherein provided 
that said certificate shall contain the following: ‘‘The non-interest- 
bearing and unsecured deposits this bank are protected the state 
bank guaranty and article 515, wherein provided that the 
members the said guaranty fund may advertise follows: ‘‘The non- 
interest-bearing and unsecured deposits this bank are protected 
the depositors’ guaranty fund the state 

study the guaranty fund act whole has convinced that 
was the intention the Legislature passing said act that, where the 
owner deposit has any way contracted with the bank that his 
deposit may draw interest, when the bank fails with the contract 
interest still force, the owner the deposit not entitled par- 
ticipate the depositor’s guaranty fund. This opinion will not 
considered affecting the Mincher Case, the rights plaintiff 
attempting surrender the interest-bearing certificate several months 
before the bank failed. 

This brings the controlling issue the case, that is, 
whether the acts the officers the bank and the depositor under the 
facts the instant case attempting change the deposit plaintiff 
from interest-bearing deposit general deposit was, under the cir- 
cumstances, fraud upon the state guaranty fund. the case 
Kidder Hall, 113 Tex. 49, 251 497, Chief Justice 
speaking for the Supreme Court, made this observation: 


law will look through all semblances and forms ascertaim 
the actual fact whether not there has been bona fide deposit: 
made, and, not, the guaranty fund does not protect the 
matter how may evidenced. The guaranty fund does not guar-. 
the deposit itself.’’ 
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Hill, County Treasurer, Kavanaugh, 118 Ark. 134, 176 
336, where attempt was made the depositor and the 
bank officers change the deposit from that individual deposit 
the treasurer deposit him his official capacity that the de- 
posit might have additional protection, and this time just before the 
bank was closed account insolvency, the Supreme Court Arkan- 
sas, discussing this question, used this language: 


deposit stood individual one until the bank became in- 
solvent, and appellant then, for the sole purpose imposing liability 
the stockholders, entered into the agreement with the cashier for the 
change the nature the deposit. was too late for him that 
after having accepted the benefits the deposit individual one, 
and would not accordance with the principles natural justice 
permit him shift the deposit that time impose liability 
the 


The attempt the officers the bank the request Pilcher 
change the deposit from interest-bearing non-interest-bearing with 
the funds the bank the condition that they were, and when the 
officers contemplated insolvency, was attempt give Pilcher 
the benefit the guaranty fund time when, under the law, the 
under the provisions article 554, could not receive deposits, and 
was without funds hand with which pay off and take the 
time deposit certificate. The financial condition the bank December 
24th, taken connection with the contemplated insolvency, under the 
provisions article 551, Revised Civil Statutes, made the relation 
Pilcher toward the bank creditor the same though the bank had 
been taken charge the banking commissioner. the time when 
Pilcher and the officers the bank attempted change the character 
the deposit, the insolvency and contemplated insolvency had already 
fixed the status the creditors the bank which funds they could 
look for payment, and the status the holder interest-bearing 
time deposit certificate was such, under the provisions article 486, 
Revised Civil Statutes, that could not participate the guaranty 
fund, and any attempt that time change the relation the creditor 
toward the guaranty fund came too late, and must treated fraud 
that fund and therefore void. 

recommend that the judgments the district court and the 
Court Civil Appeals reversed, and that judgment here rendered 
for the plaintiff error. 


CURETON, the Court Civil Appeals and dis- 
trict court both reversed, and judgment rendered for the plaintiff 
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BANK NOT ENTITLED RETAIN ASSETS 
ESTATE RECEIVED FROM EXECUTOR 
PAYMENT INDIVIDUAL 
INDEBTEDNESS 


American Surety Co. Grace, Supreme Court Tennessee, 271 
Rep. 739 


married woman died intestate leaving real and personal prop- 
erty. She was survived her husband and three minor children. 
She was indebted upon certain purchase money notes which con- 
stituted lien the real property. Her husband qualified 
administrator her estate, and the plaintiff surety company became 
his surety. Instead paying his wife’s debts used part the 
assets her estate pay indebtedness owed bank 
firm which was interested. The bank had notice that the 
payment was made out the assets his wife’s estate. de- 
posited the remaining assets that bank the credit his account 
administrator. later appropriated the money deposited 
his own use. 

this action the surety company sought decree against the 
bank the ground that had been party the misappropria- 
tion the administrator the assets his wife’s estate. The 
decedent’s minor children were made parties the action. de- 
was made favor them against their father and his surety 
the extent the indebtedness his wife’s estate, and favor 
the surety company against the bank for the amount paid the 
latter out the assets the estate. was further decreed that 
the bank was not liable for the amount deposited therein the 
the administrator. 

Upon appeal was held that while the executor under the law 
Tennessee was entitled the personal property his deceased 
wife virtue his marital right, the property was nevertheless 
charged with the decedent’s indebtedness. Since took the prop- 
erty charged with the payment his wife’s debts, was not en- 
titled appropriate himself any part the property until the 
debts were paid, and could not confer upon purchaser with notice 
title any part the property which would prevail over the 
her And the bank took part the property 
with notice was jointly liable with the executor for the assets 
converted. was further held that the minor heirs the decedent 
well her were entitled proper application the 
assets that the decedent’s real property might freed from the 
lien her indebtedness. view these facts was held that the 
decree appealed from was correct, and therefore the decree was 
affirmed. 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 409. 
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Suit the American Surety Company against and 
others. From different parts the decree, complainant and defendant 
North Memphis Savings Bank appeal. Affirmed. 

McKellar, Kyser Allen, Memphis, for Surety Co. 

Ketchum, Walter Chandler, Henry Craft, Calhoun, 
and Cole, Jr., all Memphis, for Grace, Bank, and others. 


GREEN, J.—Mrs. Grace died Memphis May 15, 1921, 
intestate. Her husband and three minor children survived her. She 
owned real estate that city, lien secure her notes 
for balance the purchase money amounting $5,100. There was 
some interest due these notes, and she owed certain taxes. These 
liabilities constituted all her indebtedness. addition her equity 
said real estate, Mrs. Grace had $683 cash and $13,500 notes, 
secured mortgage Memphis real estate. Five these notes were 
for $2,500 each, and one for $1,000. 

After the death this lady, her surviving husband, Grace, 
qualified administrator her estate; complainant, the American 
Surety Company, becoming his surety. 

Grace paid his wife’s funeral expenses out her money coming 
into his hands administrator, but seems have paid nothing else 
her indebtedness, and had the time the bill herein was filed dis- 


sipated all the assets his wife’s estate that came into his hands 
her administrator. 


Grace was partner business enterprise Memphis, known 
the Purity Seed Company. This concern did banking with the North 
Memphis Savings Bank, and was indebted that bank the sum 
$1,200. After qualifying administrator, Grace brought one the 
$2,500 mortgage notes formerly owned his wife the North Memphis 
Savings Bank and pledged this note secure the $1,200 due his firm 
the bank, and secure additional loan $1,200 thereupon made 
the bank this firm. Grace indorsed said note ‘‘D. Grace, 
Administrator Helene Clark Later this $2,500 note, thus 
put with the bank collateral, was paid its maker direct the 
bank. Out the proceeds said note, the bank satisfied the two 
$1,200 notes Grace’s firm just referred to, and credited this firm 
with $100; the balance remaining. 

short while after the pledge the aforesaid $2,500 note the 
bank just detailed, Grace borrowed $3,000 from the bank for his firm, 
and little later borrowed another $1,000 for his firm. the time 
these last two loans were negotiated, Grace had $11,000 mortgage notes 
remaining his hands administrator his wife’s estate, and these 
notes were deposited with the bank security for the two loans 
Grace’s firm aggregating $4,000. 
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Some time thereafter, acting under authority order the 
probate court Shelby county, Grace, his wife’s administrator, sold 
this $11,000 notes one Ennis for $8,900 cash. This transaction 
was concluded the North Memphis Savings Bank and Ennis obtained 
the notes there and paid the $8,900 the bank. Out this money 
paid Ennis, the bank satisfied its notes for $4,000 against the 
Purity Seed Company, and the balance, $4,900, the account 
Grace, administrator Mrs. Helene Clark Grace. Grace 
appropriated the $4,900 his own uses and has left entirely unpaid 
his wife’s debts, heretofore mentioned. 

The original bill herein was filed the American Surety Company, 
making the North Memphis Savings Bank, Grace, administrator, and 
individually, the minor children Mrs. Helene Clark Grace, and some 
others, parties. The complainant recited its bill the facts here- 
tofore stated, and, surety Grace’s bond administrator, sought 
decree against the bank, charging that institution with being party 
the misappropriation Grace the assets his wife’s estate. The 
minor defendants, through their guardian litem, filed lengthy 
answer and cross-bill which they asserted their claims, both against 
the surety company and the bank, and asked that the rights all parties 
determined decree the court. The bank answered and denied 
liability either the complainant the cross-complainant. Some 
other steps were taken which not necessary mention. 

The chancellor decreed favor the minor children against their 
father, the mother’s administrator, and his surety, the extent the 
indebtedness the mother’s estate. decreed favor the surety 
company against the bank the extent that the bank had gotten the 
proceeds the mortgage notes pledged with Grace, the adminis- 
trator, with interest from the several dates upon which the bank 
received payments out such proceeds. The recovery against the 
bank was ordered paid into court, credited the children’s 
judgment against the surety. The chancellor decreed, however, that 
the bank was not liable for any the $4,000 deposited therein the 
Grace, administrator, which was disbursed Grace checks 
signed him administrator. From this decree, its lart particular, 
the surety company has appealed, and from the decree, far 
liability was adjudged against it, the bank has appealed. 

first assigned for the bank that the surety company 
not entitled maintain this bill; not appearing that has discharged 
the indebtedness its principal the creditors, the minor heirs. The 
bank relies Knaffl Knoxville Banking Trust Co., Tenn. 655, 
182 232, Ann. Cas. 1917C, 1181, and that line cases. Passing 
over the exceptions this general rule, the basis the rule that 
subrogation before payment would prejudice the creditor. Here the 
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cross-bill the prayer the surety for relief. 
can make difference the bank, liable, whether pays the 
surety the All parties were before the court and the 
chancellor undertook protect the rights all his decree. think 
the bank has standing complain the decree this particular. 

There dispute over the facts the case. The bank knew that 
the mortgage notes pledged belonged the estate Mrs. Grace. 
The bank contends that, upon the death Mrs. Grace, intestate, ‘‘the 
absolute title the surplus said notes, after reserving enough 
pay the debts $5,422, vested Grace immediately jure 
The argument that sufficient personalty came into the 
hands Grace pay all his wife’s debts and still leave him with 
property received from this source greater value than that pledged 
the bank. claimed that Grace was entitled deal with this 
surplus property chose; that was his and had right 
pledge it. 

Although there appears some controversy over the question, 
think there doubt but that the personal estate Mrs. Grace 
was primarily liable for all her debts, and that her heirs were entitled 
have her administrator, out assets coming into his hands, dis- 
charge the purchase-money notes due upon her real estate. O’Connor 
Rascoe, 112 Tenn. 621, 860. 

think, therefore, that upon the death Mrs. Grace, the $13,500 
mortgage notes belonging her passed her husband, charged 
with the payment her indebtedness, and that this trust was impressed 
upon all said assets until the indebtedness was paid. 

There can contention, under our statutes, that administrator 
may make distribution before providing for debts. Section 4172, 
Thompson’s-Shannon’s Code, terms provides that— 


personal estate which any person dies intestate, after 
the payment the debts and charges against the estate, shall dis- 
tributed ete. 


While the husband does not take under the statute distribution 
but virtue his marital right, the property taken him 
less charged with the wife’s indebtedness than property the hands 
administrator subject distribution under the statute. 


The Code provides that— 


debtor’s property, except such may specially exempt 
law, assets for the satisfaction all his just Thompson’s- 
Shannon’s Code, 3985. 
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that the wife’s property assets for the payment her debts, 
just any other debtor’s, matter how devolves, who takes 
after the debts are paid. 

Hamrico Laird, Yerg. (18 Tenn.) 222, was said that 
upon the death the wife her husband entitled retain her 
separate personalty, after payment her debts, jure mariti. 

Hays Bright, Heisk. (58 Tenn.) 325, was said: 

That the husband, ‘‘by virtue his marital right, was the distributee 


entitled the funds after the debts and costs administration should 
satisfied.’’ 


Jones Walkup, Sneed (37 Tenn.) 135, was said: 


her choses action, not reduced possession her life- 
time, when they come his [the husband’s] hands after her death 
administrator, would assets, and subject the payment her ante- 


makes difference whether the husband qualifies administrator 
and takes his wife’s personalty that capacity asserts his marital 
rights without administration. the wife was debtor, her property 
all primarily liable for her debts, and the claims her creditors are 
prior charge thereupon. However, the husband takes the property, 
takes burdened with this trust, and the trust covers all until 
the debts are paid. Such holding the more necessary since the 
Married Woman’s Emancipation Statutes, and the capacity married 
women create debts has been enlarged. 

Inasmuch the husband here took these choses action, formerly 
the property his wife, charged with the payment his wife’s debts, 
was not entitled appropriate himself any part this personalty 
until all the wife’s debts were paid. Neither could confer upon 
purchaser with notice title any part this property that would 
prevail over the claims her unsatisfied creditors. 

sometimes phrased, the husband took equitable estate 
this personalty his wife, charged with the payment her debts. 
well settled that the purchaser equitable title from trustee 
subject the same equities his vendor. Such purchaser must 
abide the case the person from whom buys. Pinson Ivey, 
Yerg. Tenn.) 297; Craig Leiper, Yerg. (10 Tenn.) 193, 
Am. 479; University Cambreling, Yerg. (14 Tenn.) 79; 
Williams Love, Head (39 Tenn.) 80, Am. Dec. 191; Young 
Adkins, Heisk. (51 Tenn.) 529. 

otherwise stated, the bank, taking this trust fund with notice, 
became co-trustee, delicto, with the husband, and jointly liable for 
the assets converted. Woodward Bird, 105 Tenn. 671, 143; 
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Not only were the his wife beneficiaries the trust 
imposed upon the personal assets her estate, but these minor children, 
heirs, were likewise beneficiaries this trust and entitled, for the 
exoneration the realty, proper application the trust fund. 
O’Connor, supra, Whitmore Rascoe, supra. 

Counsel for the bank relies the rule noticed Bragg Osborn, 
147 Tenn. 385, 248 20: 


where trustee blends bank account his own money with 
beneficiary’s, from which account the trustee subsequently withdraws 
funds, the withdrawals will presumed the trustee’s own funds, 
which had right withdraw, and the balance will presumed 
the beneficiary’s funds, which the trustee had right 


argued that the notes withdrawn from the assets his wife’s 
estate Grace and pledged the bank the latter; that is, the 
first withdrawals should treated the husband’s notes which 
had right appropriate under this doctrine. 

noted Bragg Osborn, supra, the rule stated but fiction 
law. was invented aid the pursuit and recovery trust 
fund. employed preserve trust fund. would destroy the 
whole purpose this fiction were employed obstruct bene- 
ticiary seeking follow trust fund, and protect unfaithful 
trustee party the trustee’s misappropriation. 

The surety company insists that the chancellor erred failing 
hold the bank liable for $1,325 which Grace, administrator, drew out 
his account checks payable the Purity Seed Company. 
that the bank had actual knowledge the fact that Grace 
was member this firm, and that said withdrawals were misappro- 
priations the trust fund. 

think there was error this action the chancellor. 
would place too heavy burden upon bank require keep watch 
the account trustee, and look after the distribution funds 
deposited his Under ordinary circumstances, the bank would 
not liberty refuse payment the trustee’s checks properly 
drawn favor third persons. 

Fidelity Guaranty Co. Bank, 127 Tenn. 720, 157 414, 
this court said: 


liable for the acts trustees who deposit money with them. the 
money deposited the trustee’s credit such, and his checks are 
drawn this fund his character trustee, guardian, the case 
may be, the bank need look further. not responsible for his 
administration the fund, unless knows, some special trans- 
action has good reason believe, that misappropriating the fund. 
would out all reason impose such responsibility 


| 
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Some other questions are made the case which have considered 
but not think they require discussion. 

There error the decree the chancellor, and the same will 
and the cause remanded for further proceedings. Costs 
below will taxed the chancellor. Costs this court will paid, 
two-thirds the North Memphis Savings Bank, and one-third 
the American Surety Company. 


DEPOSITOR AND STOCKHOLDER INSOL- 
VENT BANK ENJOINED FROM RECOVER- 
ING DEPOSIT UNTIL STOCKHOLDER’S 
LIABILITY DETERMINED 


rel. Davis, Atty. Gen., Farmers’ State Bank Bayard, 
Supreme Court Nebraska, 203 629 


depositor the State Bank Bayard was also stockholder 
the bank when became insolvent. presented claim for the 
amount his deposit the receiver the bank, but the claim was 
not granted. then placed his claim before the court, praying 
that ordered paid out the funds the hands the receiver, 
out the guaranty fund. The receiver opposed the claim. 
stated that the condition the bank was such that would 
necessary enforce against each stockholder the double liability 
the Nebraska Constitution, and prayed that the claimant 
enjoined from collecting the amount due him the deposit until 
his stockholder’s liability should judicially determined, that the 
amount due account the deposit might then offset against 
the amount owing the claimant the stockholder’s liability. 
Upon appeal from judgment for the plaintiff, was held that since 
set-off could made until the claimant’s liability had been 
judicially determined, the claimant should enjoined from enfore- 
ing his claim until his liability could judicially de- 
termined and offset had. Consequently the judgment was reversed. 


Suit the state, the relation Clarence Davis, Attorney 
‘General, against the Farmers’ State Bank Bayard, which 
Peterson was appointed receiver; Thomas Williams intervening 
claimant. From judgment for claimant, the state and receiver appeal. 
Reversed and remanded. 

See, also, 203 632, and 203 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 1185. 
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Neighbors, Bridgeport, and Skiles, Lincoln, for 
Farmers’ State Bank Bayard and Peterson. 


Hainer, Craft, Edgerton Fraizer, Aurora, and McDonald 
Irwin, Bridgeport, for appellee. 


THOMPSON, J.—In this case, the record shows that about 
June 27, 1916, Bayard, Morrill county, the Farmers’ State Bank 
Bayard was under the state banking laws, with capital 
stock $25,000. continued general banking business and 
until February, 1922, when became insolvent, and the department 
trade and commerce took possession. Lawrence Fricke was duly 
appointed receiver thereof the district court for such county, and 
proceeded wind its affairs law provided. about 
February 18, 1924, the receiver applied the court for order direct- 
ing him, such, sell all remaining assets the bank, which order 
was granted, sale had, report made, which was all things approved. 


Williams, appellee herein, who will hereinafter referred 
claimant, the time the organization the bank, became the owner 
shares the capital stock thereof, the face value $100 share, 
and has been ever since the owner such stock. was also depositor 
such bank due course, the amount $2,244.73 cash. 
presented claim for this amount the receiver for payment, which 
was not granted, and then, apt pleading, lodged his claim with the 
district court, praying that the same allowed and judgment entered 
against such bank and ordered paid out its funds the hands the 
receiver, sufficient, and, not, then out the guaranty fund. 

The state, through the receiver, answered, substance, alleging the 
foregoing facts the history, condition and the situation the bank 
and its assets, and the ownership the shares stock claimant, 
the insolvency the bank and claimant, and that, owing such con- 
dition, will necessary enforce, against each stockholder, the 
double liability imposed the Constitution; that claimant assigned the- 
claim the receiver, applied his stock liability; that the only 
property had held claimant out which such stock liability can 
satisfied this claim which seeks have allowed; that also- 
liable the bank indorser two notes $5,000 each. The answer 
prays, substance, that, the event the assignment referred held 
bar claimant’s right recovery, and found that under 
the present status the trust the amount due claimant the deposit 
cannot offset against the amount owing him the stockholder’s 
liability indorsed notes, enjoined from collecting the amount 
due him until his stockholder’s liability judicially determined, and, 
the final determination thereof, the one offset against the 
and for other equitable relief. 
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The reply is, substance, general denial, with allegation that 
the sale the remaining assets does not any way affect the rights 
claimant, being general depositor. 

The record further shows that the total liabilities creditors found 
unpaid were nearly $200,000, with all assets exhausted, the stockholders’ 
liability being the only remaining asset holden for the payment 
that the deposits covered the guaranty fund and paid out 
were about $125,000. 

Trial was had the court, judgment entered finding generally for 
claimant and against the state, and ordering the judgment paid the 
receiver from the assets the bank, sufficient, and, not, from the 
guaranty fund. reverse this judgment, the state appeals, presenting 
grounds for reversal: 

That the court erred not finding that claimant’s assignment 
his claim was valid; not finding him holden indorser the $5,000 
notes; not offsetting the amount due from him his stock liability 
and not enjoining the collection the judgment until suit could 
brought the stockholders’ liability, wherein all questions involved 
could considered the court, and the amount found due creditors 
thereon offset against such claims. 

the assignment the claim, the record discloses that claimant, 
from his close association with the management the bank, was pos- 
sessed full knowledge its condition the time such assignment, 
and before, and knew that the trust was without assets meet its lia- 
bilities its creditors, and that the stockholders would called upon 
pay the constitutional double liability; hence, when asked the re- 
ceiver, voluntarily executed the assignment, order expedite the 
closing the trust. While this was done without legal consideration 
running him, was fact indication his view what good 
conscience should under the then circumstances, which were after- 
wards disclosed evidence, heretofore indicated, and, was com- 
petent evidence tending support the state’s contention that the deposit 
should offset against his stock liability, proper proceeding, 
was considered that was liable thereon the bank’s creditors. Thus, 
the same will held mind when are considering the last proposi- 
tion presented for reversal. 

the indorsement the $5,000 notes, find that the considera- 
tion for such indorsement failed, and the state was not entitled recover 
reason thereof, and the court did not err finding. 

Taking the third point, have held Bodie Pollock, 110 
Neb. 844, 195 457, that: 

and art. XII the Constitution, are self-executing 
when considered together, they have been and should be; and, con- 


sidered, they form complete constitutional rule the effect that, 
while stockholders banks are subject the double liability set out 
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said sections, such liability cannot enforced until the property the 
bank has been exhausted, and the amount justly due judicially deter- 


the before us, the remaining assets, have seen, had been 
legally determined, sold, and the proceeds exhausted, prior the trial 
hereof, and the amount the liabilities remaining unpaid shown evi- 
dence. However, the amount justly due and unpaid had not been 
Hence, the foundation necessary the 
making the offset stock liability the deposit was not present, and 
the court did not err considering. the amount due the 
stockholders’ liability had been judicially determined, one creditor, 
behalf himself and all other creditors, the receiver such bank, 
under the direction the court, could prosecute action recover 
same. Section 8038, Comp. St. 1922, provides: 


receiver, immediately upon taking possession, may, 
necessary, enforce the liabilities stockholders, officers, 


See, also, Farmers’ Loan Trust Co. Funk, Neb. 353, 
520; State German Savings Bank, Neb. 416, 414. 

That part the opinion Hamilton Nat. Bank American Loan 
Trust Co., Neb. 67, 189, wherein held that ‘‘a receiver 
can proceed the enforcement such liability only the instance 
the creditors themselves,’’ out harmony with our holdings above 
cited, and direct conflict with section 8038, supra, and that ex- 
tent overruled. 

This brings the last contention appellant, that the court 
erred not enjoining the collection the judgment until suit could 
brought the stock liability the different stockholders, wherein all 
questions involved could considered the court, and the amount 
found due the claimant, offset against the judgment his 
favor herein. 

Among the creditors the guaranty fund, the amount $125,000, 
for, reason such payment, became subrogated the rights 
depositors that amount, provided section 8035, Comp. 
St. 1922, and announced State Farmers’ State Bank, 103 Neb. 
194, 170 901. should not required pay claimant, when 
the same time indebted greater amount, insolvent, and 
unable pay the debt the trust owing him, least until rea- 
sonable time and opportunity are given for hearing that question. 
permit such would aid fraud rather than prevent it, and would 
serve defeat the ends justice. Courts are instituted administer 
justice protect the rights litigants, and not hold one abeyance 
while the other robs him rights guaranteed under the law. Such 

may without statutory protection, yet equity, through its inherent 


| 
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powers, ‘‘has jurisdiction restrain judgment from collect- 
ing his judgment against the judgment debtor, until claim the 
latter against the former has been judicially established, and then 
permit equitable offset the one against the other, where the judg- 
ment creditor either insolvent, has property out which the 
judgment debtor can collect his claim, has secreted his property 
order defeat the claim the judgment debtor, the judgment debtor, 
asserting his claim, being free from negligence.’’ Wells Cochran, 
lowed the rule announced Thrall Omaha Hotel Co., Neb. 295, 
Am. Rep. 488, wherein held: 


sufficient ground for court chancery decree such set-off cases 
not provided for 


This rule was quoted with approval Richardson Doty, 
73, 254. The third paragraph the syllabus Stone 
Snell, Neb. 581, 125 1108, follows: 


court equity may its discretion allow set-off claim 
against judgment upon the ground the insolvency the judgment 


(N. 8.) 142, held that— 


peculiar equities intervene between the parties, court 
equity may enjoin the collection judgment until the debtor litigates 
unliquidated claim against his creditor, and the debtor succeeds 
the court may set off the judgments far one may equal the 


held: 


claim unliquidated objection its being made 
the subject set-off equity where the party against whom exists 
insolvent. Under such circumstances the court will restrain the en- 
forcement the demand against which applied, until the 
cross-demand can liquidated.’’ 


therefore considered that the district court erred not en- 
joining the collection the judgment favor claimant, until his 
stockholder’s liability could judicially determined, and offset had, 
and its judgment should be, and hereby is, set aside, and the cause 
remanded for further proceedings harmony with this opinion. 

Reversed. 
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BANK HAVING FUNDS FOR PAYMENT 
INTEREST COUPONS OBLIGED PAY 
BONDHOLDER LOSING COUPONS 


Erb Banco Napoli, New York Supreme Court, Appellate Division, 
210 Supp. 149 


The plaintiff was the owner three bonds the Italian govern- 
ment, with interest-bearing coupons. The Italian government had 
promised pay the coupons the office the defendant bank, and 
had furnished the bank with funds with which pay them. The 
plaintiff lost three coupons. She thereupon presented the bank 
affidavit showing the loss, requested the bank pay her the amount 
the loss, and offered give the bank bond indemnity 
against loss. The bank refused payment the ground that was 
without authority pay without actual surrender the coupons. 
The plaintiff then brought action recover the amount the 
coupons. was held that she was entitled recover. 


Action Geneva Erb against the Napoli. From deter- 
mination the Appellate Term (121 Mise. Rep. 668, 201 
697), reversing judgment the Municipal Court for plaintiff, and 
dismissing complaint, plaintiff appeals. Determination Appellate 
Term reversed, and judgment Municipal Court affirmed. 

Burlingham, Veeder, Masten Fearey, New York City (J. Brad- 
ford Erb, Chicago, counsel), for appellant. 

Ralph Atkins, New York City, for respondent. 


FINCH, J.—The plaintiff was the owner three bonds the 
Italian government, with interest-bearing coupons, which latter the 
Italian government had promised pay the office the defendant 
bank, and furnished the defendant funds with which pay them 
their presentation and surrender. The plaintiff lost three coupons, 
amounting $97.50. She presented the defendant affidavit 
that effect, and offered give the defendant bond indemnity 
against loss, order obtain payment the coupons, which she re- 
quested. The bank took the position that they were without authority 
pay the same without their actual surrender, and that case 
total loss destruction the plaintiff was without remedy. The plain- 
tiff, therefore, brought this action, and recovered judgment upon the 
theory that the defendant was liable for money had and received 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 168. 
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for the use the plaintiff. The Appellate Term held that the action 
did not lie against the defendant, since the latter was merely the agent 
the Italian government, and was without authority pay the 
coupons, except accordance with its instructions, namely, upon sur- 
render the coupons. holding there was error. 

When the Italian government set apart fund for the pay- 
ment its debts the plaintiff, and delivered title that fund the 
defendant upon its agreement pay said debts, there was established 
direct privity between the plaintiff and defendant, entitling the plain- 
tiff maintain action law for money had and received. The 
broad principle was stated Ross Curtis, Barb. 238, affirmed 


principle elementary that where one person receives money 
for another, and the law makes the duty the person thus receiving 
pay the person for whom for whose use thus received, 
promise pay accordance with the duty always presumed, and 
privity established matter law, between the parties.’’ 


In, the case cited above was held that, where money directed 
ticular town, whose duty apply the money thus received 
payment certain bonds issued the town, such supervisor, after 
receiving the money, holds trustee depositary for the bond- 
holders, and liable them action for money had and received. 
While that case there was duty pay created statute, the 
bar the duty arises from the obligation the Italian government 
the plaintiff, and when the defendant received money from the 
Italian government, under agreement pay the same the plain- 
tiff, the latter had direct claim against the defendant and could sue 

The plaintiff, therefore, may maintain this action against the defend- 
ant, and the coupon negotiable instrument for the payment money. 
Section 333 the Civil Practice Act provides that where, upon the 
trial action, appears that negotiable instrument upon which 
the action founded was lost while belonged the party claiming 
the amount due thereon, may prove the contents secondary evi- 
dence, and may recover the instrument were produced, upon giving 
bond indemnity. The plaintiff, therefore, entitled judgment 
for the value the coupons upon giving bond indemnity re- 
quired the Municipal Court. 

follows that the determination the Appellate Term should 
reversed, with costs, and the judgment the Municipal Court affirmed, 
with costs. 
Order filed. 


q q 

q 
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BANK SUMMONED TRUSTEE HAS RIGHT 

DEPOSIT DEMAND NOTES 


Supreme Judicial Court Massachusetts, 148 
Rep. 447 


certain action contract bank was summoned trustee 
process similar garnishment. When the writ was served the 
bank, there was deposit the defendant’s credit the sum 
$5,812.91, and the same time the bank held demand notes the 
defendant amounting $68,775.26. After the service the writ 
the deposit was applied the partial payment the notes. ap- 
peared that demand had been made the notes prior the 
service the writ. was held that the bank was entitled set off 
the notes against the deposit, and was not liable for the amount 
the deposit. 


Action contract Frederick Sternheimer and others against 
Eugene Harris and others, which the Boylston National Bank was 
summoned trustee. Order charging trustee, and excepts and 
appeals. Exceptions sustained; appeal dismissed. 

Noble, Boston, for plaintiffs. 
Bauer, Boston, for trustee. 


PIERCE, J.—This action contract, commenced trustee 
writ which the Boylston National Bank was summoned trustee. 
The writ was served the trustee May 1922. The answer the 
trustee filed June 15, 1922, and its answers filed March 24, 1924, 
interrogatories the plaintiff, disclose that the time the service 
process had deposit the credit the defendant $5,812.91, and 
that the same time held notes the defendant aggregating $68,- 
775.26, all payable that since the service and before answer, 
May 1922, demand was made for payment these notes and the 
deposit was applied the partial payment them. The judge the 
superior court ‘‘found fact that demand had been made the 
notes the time service the writ the and July 
1922, ordered the ‘‘trustee charged its answer and the answers 
the The trustee before this court its excep- 
tions duly saved the above order the court. 

The exceptions must sustained. was said Gray, J., 
Eddy O’Hara, 132 Mass. 56, page 61: 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 604, 605. 
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trustee process foreign attachment can charged only 
for debt due from him the principal defendant the time the 
attachment, and which remains justly due from the one the other 
the time the judgment which determines whether the trustee shall 
shall not charged. The trustee, being mere stakeholder sum- 
moned into suit which has personal interest, entitled 
the protection the court under which ordinary 
defendant might held 


trustee may retain deduct from the goods, effects credits 
his hands all demands against the defendant which, had not 
been summoned trustee, could have availed himself way 
set-off trial the set-off judgments executions between 
himself and the defendant, and shall liable for the balance only 
after all mutual demands, excluding therefrom any claim either 
side for unliquidated damages for wrongs injuries, between him and 
the defendant have been 


this law, which re-enactment Rev. St. 109, 36, the 
same Chief Justice said: 


these provisions does but affirm opinions expressed this 
court before any such provision had been introduced into the 
Eddy O’Hara, supra. 


was said Shaw, J., Smith Sterns, Pick, 20, 
page 22: 


clearly held the construction the trustee process, that 
where one chargeable consequence being the debtor the prin- 
the question will be, whether holds any balance upon liquida- 
tion all demands. striking such balance has right set off, 
from the debt which acknowledges owes the principal, any demand, 
which might set off any the modes, allowed either statute 
common law, any course proceeding. Hathaway Russell, 
Mass. 473; Boston Type, ete., Foundry Co. Mortimer, Pick. 166. 
The principle the rule well stated the case last cited. The trustee 
ought not placed worse than would in, the 
principal had sued him for the debt.’’ 


the facts the case bar governed by, and not distinguishable 
from, Lannan Walter, 149 Mass. 14, 196, wherein, page 


before final answer the debtor becomes indebted the’ trustee 
‘on any contract entered into before the service the writ, the latter 
shall have right set-off, and chargeable only with the final balance, 
one should due’ Boston Type Co. Mortimer, Pick. 
166, Am. 266, Smith Stearns, Pick. 20, 25, Nickerson 
Chase, 122 Mass. 296, Eddy O’Hara, 132 Mass. 56, 61, and Pub. St. 
183, 27. 


Exceptions sustained. 
Appeal dismissed. 
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ACTION FOR DAMAGES CAUSED BANK 
COMMISSIONER’S FALSE REPRE- 
SENTATIONS 


Crummer Wilson, Supreme Court Kansas, 237 Pac. Rep. 1036 


The plaintiff brought this action recover against the defend- 
ant for damages account misrepresentations alleged have 
been made the defendant while was the state bank commis- 
sioner. The plaintiff alleged that was induced the defendant’s 
false representations invest $50,000 certificates deposit 
the Kansas State Bank Salina, whereby the entire amount was 
and that the $50,000 was placed Wichita bank for the use 
the Salina bank and the defendant. The defendant demurred 
the complaint the ground that the transaction involved wrongful 
and illegal conduct the part the plaintiff and therefore the 
should grant him relief. Upon appeal from order 
overruling the demurrer the court held that the plaintiff’s state- 
ment that the money was placed the Wichita bank for the use 
the Salina bank and the defendant was interpreted mean 
that the plaintiff intended some part the money subject 
use the defendant for his own benefit the defendant’s contention 
would sound. The court further held, however, that the plain- 
statement should treated meaning that the defendant, 
the capacity bank commissioner, was have control the de- 
posit for the benefit the Salina bank, and view this in- 
terpretation there was nothing illegal the transaction. 

The demurrer was based the further ground that one the 
false representations complained was agreement some- 
thing which was against policy and illegal. The representa- 
tion question was the effect that the defendant would see that 
the reserve account the Salina bank was maintained the Wichita 
bank. The court held that the absence promise keep the 
account the Wichita bank for any definite period, the agreement 
carry deposit that bank was not illegal, and that there was 
nothing the agreement reason which the plaintiff was pre- 
eluded from recovering. The order overruling the demurrer was 
affirmed. 


Action Crummer against Walter Wilson. From order 
overruling general demurrer the petition, defendant appeals. 
Affirmed. 

Bennett Wheeler, Brewster, and John Hunt, all 
Topeka, for appellant. 

Clad Hamilton and Donald Campbell, both Topeka, and Chester 
Norton, Stanley, and Harms, all Wichita, for appellee. 
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MASON, J.—R. Crummer brought this action against Walter 
Wilson personally for damages account misrepresentations said 
have been made while the defendant was the state bank commissioner. 
This appeal from the overruling general demurrer the petition, 
which sets out substantially the grounds relied upon suit the 
same plaintiff the defendant’s official bond. 119 Kan. 237 1035. 

The present action brought because the total damages claimed 
exceed the amount the bond. The plaintiff pleads that was in- 
duced false representations the defendant $50,000 
certificates deposit the Kansas State Bank Salina, whereby the 
entire amount was lost. The transaction the same that involved 
American State Bank Bank Commissioners, 110 Kan. 520, 204 
709, where was held that the certificates were not within the protec- 
tion the bank guaranty fund. 

The demurrer based upon the contention that, under the allega- 
tions the petitioner, the transaction upon which the plaintiff relies 
involved wrongful and illegal conduct his own part, and for that 
reason the courts, will grant him relief. The pleading alleges that, 
return for the certificates deposit the Salina bank which were 
issued the plaintiff, placed $50,000 the American State Bank 
Wichita ‘‘for the use said Kansas State Bank Salina, and the 
said Wilson [the defendant].’’ Read literally, the meaning would seem 
that the plaintiff intended the amount deposited the Wichita 
bank, some part it, subject use the defendant his 
own pleasure and for his own benefit. that construction were 
adopted, the defendant’s contention would sound. receives some 
support from further allegations that the defendant acted for his per- 
sonal profit, received credit for the sum mentioned, and never accounted 
the plaintiff for the manner which was used. Against the de- 
murrer, however, liberal interpretation proper, and the statement 
that the deposit the Wichita bank was for the use the defendant 
may treated meaning that the defendant bank commissioner was 
have control that capacity for the benefit the Salina bank. 
This view meets the objection referred to. 

The demurrer further based upon the enumeration, one the 
false representations the defendant, his statement would see 
that the reserve account the Salina bank was maintained the 
Wichita bank, which did not do, save for very short time. The 
defendant urges that contract for carrying the reserve account 
particular bank was against policy and illegal, and the entrance 
into such arrangement was sufficient ground for denying relief 
the plaintiff. promise keep the account with the Wichita bank 
any definite period was alleged. agreement one bank carry 
deposit another, consideration reciprocal favor, not unusual 
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unlawful. the absence express provision the contrary, 
right withdrawal upon proper occasion, such the need the money 
for other purposes want solvency the depositary bank, would 
implied. See Farm Mortgage Trust Co. Bank Commissioner, 110 
Kan. 786, 792, 793, 205 610. 

The overruling the demurrer affirmed. 


CERTIFICATES PROVIDING FOR DELIVERY 
BONDS HOLDER NOT NEGO- 
TIABLE INSTRUMENTS 


President and Directors Manhattan Co. Morgan, New York Su- 
preme Court, Appellate Division, 210 Supp. 460 


The defendants issued temporary receipts certificates entitling 
the holder receive certain bonds upon surrender the certificates. 
was recited each certificate that every taker and holder thereof 
agreed that the defendants should treat the bearer the absolute 
owner for all purposes, and that the defendants would not af- 
fected any notice the contrary. this action was held that 
the certificates were not negotiable, and that holder who had ob- 
tained them through person who had stolen them did not have 
the rights holder due course. 


Action the president and directors the Manhattan Co. against 
Pierpont Morgan and others, co-partners, and another. From judg- 
ment dismissing the complaint the merits, plaintiff appeals. Affirmed. 
John Kirby, New York City, for appellant. 
Stetson, Jennings Russell, New York City (Otto Sommerich, 
New York City, counsel, and Maxwell Katz, New York City, 
the brief), for respondent. 


McAVOY, J.—The learned trial court felt that was bound our 
decision this reported 199 App. Div. 767, 192 239, 
which was ruled that certain interim certificates for $1,000 
each were not negotiable, and that therefore they conferred title 
the plaintiff, who had secured them through person who had stolen 
them. 

June, 1920, defendants issued certain instruments writing, 
known temporary receipts certificates, entitling the holder re- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 725, 770. 
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ceive bond for $1,000 the kingdom Belgium, with coupons at- 
tached, when such bonds were delivered the Morgan company 
definite form, and upon surrender the certificate and exchange 
therefor. The temporary certificate contains condition that every 
taker and holder the certificate agrees that the Morgan company may 
treat the bearer the absolute owner thereof for all purposes, and that 
the Morgan company will not affected any notice the contrary. 
This condition and the law merchant and custom dealing these 
certificates, claimed the plaintiff, make these certificates ne- 
gotiable. 

June, 1920, the National City Bank sold and delivered one 
Henry Salomons three certificates, which are the subject this action, 
for $2,928.13. that very day, the 22nd June, 1920, the certificates 
were stolen from Henry Salomons burglar. Thereafter one Jacobs 
delivered the certificates the plaintiff for the purpose selling the 
same, and the plaintiff sold the certificates the open market for 
This sum was placed the account Jacobs the bank 
the plaintiff, which Jacobs was depositor. Jacobs thereafter drew 
out the moneys deposited. When Salomons discovered the robbery 
his certificates, which loss and failure present and surrender same 
would prevent him from getting the definite bonds when issued, 
notified Pierpont Morgan Co. and the plaintiff, who had sold the 
bonds, had make good the loss the brokers, and thus became re- 
possessed the bonds delivered Jacobs. 

The question now is: Who should bear the loss, the owner the 
bonds, Salomons, from whom they were stolen, the plaintiff, whose 
title based upon the stolen securities, but whose acquisition the 
bonds was acquired without knowledge the theft? This 
determined from consideration whether not these temporary 
certificates are negotiable within the language the Negotiable Instru- 
ments Law. they are negotiable instruments, title may given 
person who purchased them good faith, for value, and without 
notice. they are not negotiable instruments, and not being 
treated such, the holder not entitled the rights conferred upon 
holder due course sections and the Negotiable Instruments 
Law. 

the decision which made the former appeal 199 App. Div. 
767, 192 239, then said: 


certificates are not negotiable instruments, and such the 
holder not entitled the rights conferred upon holder due course 
sections and the Negotiable Instruments Law: (1) They 
not contain unconditional promise order pay sum 
money. (2) They are not payable demand fixed deter- 
minable future time. (3) They are not signed the maker the 
bond. They are merely agreements the part Morgan Co. 


804 THE BANKING LAW JOURNAL 


and the Guarantee Trust Co. deliver bearer bond the kingdom 


There are many cases the English courts holding that such instru- 
ments these are negotiable, but ruling this state indicates that 
they yet have been held here. While the clause which says that 
every taker and holder the certificate agrees that Morgan Co. may 
treat the bearer the absolute owner, and that Morgan Co. shall 
not affected any notice the contrary, gives ground for the claim 
that they are intended pass good title mere delivery, neverthe- 
less this does not make for bringing these instruments into the negotiable 
instruments class. This clause, apparently, was inserted for the benefit 
and protection the bankers availed their option. did 
not, however, impose any obligation the bankers treat the bearer 
certificates the absolute owner. The bankers might treat the holder 
the real owner, even though his title subject some defect, may 
traced unlawful acquisition. 

The fact that certificates are payable bearer and state upon 
their face that all rights under and virtue thereof pass delivery 
does not render them negotiable. Written contracts are not negotiable, 
because their terms, they are payable inure the benefit the 
bearer. the rule law that even express stipulation docu- 
against the general law. This rule pointed out Chicago, 
Co. Howard, Wall. 392, 415, Ed. 117. 

beyond the competency the parties express stipulation 
deprive the assignee either the contract the property represented 
his right take back his property from any one whom 
thief may have transferred it, even though the transferee took 
good faith, for value. Stipulations the effect that such instrument 
will regarded negotiable would ineffectual. party cannot 
create its own act transferable right action contract. These 
instruments are not negotiable, because they not fall within section 
the Negotiable Instruments Law. The Negotiable Instruments 
Law, adopted throughout this country, expressly provides that the only 
instruments which are negotiable are those complying with the require- 
ments that act. Since the adoption that law, its provisions con- 
trol, and neither custom nor commercial usage respect the nature 
the document obtains. Negotiable Instruments Law, 20, reads: 


instrument negotiable must conform the following re- 

must writing and signed the maker drawer; 

Must contain unconditional promise order pay sum 
money; 

future 
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obvious that, under our former decision and under these require- 
ments the Negotiable Instruments Law, must deny these certifi- 
cates’ negotiability, and therefore the judgment below was right, 
plaintiff acquired title. 

The judgment should affirmed, with costs. 


GOVERNMENT ENTITLED PREFERENCE 

PAYMENT CLAIM BASED BANK 
DRAFTS PURCHASED WITH GOV- 

ERNMENT FUNDS 


United States Brock, State Bank Commissioner Louisiana, Fed. 
Rep. (2d) 265 


The postmistress Sibley, La., purchased from Sibley bank 
five bank drafts. The drafts, which were purchased with govern- 
ment funds, were payable the postmaster New Orleans, La., 
whom she was required remit the funds. Payment the drafts 
was refused the drawee. Subsequently the Sibley bank closed its 
doors and went into voluntary liquidation. The postmistress filed 
upon the drafts and for the full amount thereof 
was issued her the liquidators, and was assigned her the 
government. After part the claim had been paid the government 
brought this action recover the balance preferred claim under 
section 3466 the Revised Statutes, entitling the United States 
priority the payment debts owed insolvent debtor. 
was contended that the debt was one due the postmistress and sub- 
sequently assigned the government, and that the government was 
entitled greater rights than its assignor and was not entitled 
have the claim paid preferred claim. The court held, however, 
that the money with which the checks were purchased belonged 
the government from the moment was collected the post- 
mistress, the government might have filed the its own name 
the first instance, and that its right have the claim allowed was 
not affected the fact that the claim was filed and the certificate 
issued the postmistress. 


Law. the United States against Brock, State 


Bank Commissioner Louisiana, and Perritt, special agent 
liquidator. Judgment for plaintiff. 


Philip Mecom, Atty., and Chavez, Asst. Atty., 


both Shreveport, La. 


Edition, 1924) 133. 


Lee Lindsey, Minden, La., for defendants. 


NOTE—For similar decisions see Banking Law Journal 
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DAWKINS, J.—The jury has been waived writing and this 
case submitted upon agreed statement facts together with ad- 
mission the correctness the facts alleged the pleadings. 

The record shows that Miss Anna Shadow, postmistress Sibley, 
La., purchased with government funds some five checks from 
the Sibley State Bank said point payable the postmaster New 
Orleans, La., whom she was required remit said funds, follows: 

April 1923, cashier check No. 1775, $10. 

April 14, 1923, cashier 1934, $16. 

April 1923, check No. 1783, $47.50. 

April 11, 1923, No. 1911, $17.50. 

Protest fees, $10.50. 

These checks were drawn upon the Exchange National Bank 
Shreveport, but payment thereof was refused the drawee, and all 
them protested except one dated April for $10. The Sibley 
State Bank closed its doors and went into voluntary liquidation May 
18, 1923. Claims were filed the postmistress Sibley upon the several 
checks, and certificate was issued the liquidators for the full 
amount $101.50 which was assigned her the government. Since 
that time, dividend per $30.45, has been paid upon the 
debt, and this suit the balance $71.05 preferred 
claim against the liquidators under section 3466 the Revised Statutes 
(Comp. St. 6372), and event the said officials the 
assets and put beyond their power pay the petitioner full from 
the funds their possession, then for personal judgment against them 
under section 3467 the Revised Statutes (Comp. St. 6373). 

conceded that the defendants still have their hands sufficient 
funds pay the claim recognized full; hence will not neces- 
sary consider the alternative demand. 

The only point dispute appears whether. the debt was 
one due Miss Shadow and subsequently assigned the government, 
which event contended that the latter could claim only such 
rights were enjoyed its assignor; whether the obligation one 
due the government for funds belonging it, had and received 
the bank. that the debt one due the government. The 
postmistress was merely the agent intrusted with the collection and 
transmission the postal funds which all times belonged the gov- 
ernment, and when she bought the checks and paid the bank 
the money arising from that source, became legally obliged 
therefor either seeing that the checks were paid returning the 
money the government when demand was made therefor. not 
think that the fact that the postmistress filed the claim and received the 
which was later assigned the government can change the 
situation. This was merely the form used for collecting the debt, and 
the government might its own name have filed the claim the first in- 
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stance, for the money above stated belonged from the moment 
its collection the postmistress—so much that she might have been 
prosecuted for any improper use thereof. 

that the plaintiff should have judgment for the 
amount claimed and should recognized privileged creditor 
paid preference out the funds the hands defendants re- 
quired section 3466 the Revised Statutes. United States Bank 
North Carolina, Pet. 29, Ed. 12; Bramwell United States 
(C. A.) 299 705; Allen al. United States (C. A.) 285 
678; Beaston Farmers’ Bank, Pet. 104, Ed. 1017. 

Decree: therefore ordered that there judgment accordingly. 


INSURANCE POLICY LIMITING LIABILITY 
FOR LOSS ARTICLES STOLEN 
FROM SAFE 


National Surety Co. First State Bank Hawley, Commission 
Appeals Texas, 272 Rep. 442 


The National Surety Co. issued the plaintiff bank policy 
burglary insurance covering the contents safe containing 
inner steel burglar-proof chest. The policy provided that only ten 
per cent. the amount insurance the contents the safe should 
apply money and securities the safe outside the inner chest. 
The safe had three doors. The outer door was fireproof. The middle 
door was burglar-proof, and the inner door, which was the door 
the inner chest, was also burglar-proof. 

Money and securities were removed from the safe burglars, 
and the plaintiff brought action recover the value thereof. The 
surety company contended that the plaintiff could recover only ten 
per cent. the face the policy for the reason that the articles 
stolen from the safe had not been the inner chest. The defendant 
contended that the provision the policy limiting the amount re- 
coverable ten per cent. the amount insurance applied only 
the case property kept the safe between the fireproof door and 
the first burglar-proof door, and that the plaintiff was entitled 
recover the full amount the loss because the stolen property, al- 
though not kept within the inner chest, had been kept between the 
first burglar-proof door and the inner chest. The court held, how- 
ever, that the full amount the policy applied only the 
property kept within the inner chest, and that the plaintiff en- 
titled the value the lost articles only ten per 
cent. the face the policy. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 558. 
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Action the First State Bank Hawley against the National 
Surety Co. Judgment for plaintiff affirmed Court Civil Appeals 
(251 303), and defendant brings error. Reversed and rendered. 
Templeton, Beall, Williams Worsham, Dallas, for plaintiff 
error. 
Harper, Sturgeon Lewis and Lewis, all Dallas, for de- 
fendant error. 


POWELL, J.—The nature and result this case have been ad- 
mirably stated the Court Civil Appeals follows: 


First State Bank Hawley brought this suit against the Na- 
tional Surety Co. recover burglary policy issued the National 
Surety Co., alleging substance that during the life said policy the 
appellee bank suffered loss burglary, covered the policy, ag- 
gregating $5,178.78, which loss was made Liberty bonds, 
itemized, and belonging the appellee bank, one item the amount 
sued for $1,922.61 representing Liberty bonds and war saving 
belonging customers the bank, and placed the bank terms 
stated, and contained inside Mosler safe vault, and inside that part 
and inner chest thereof which, the terms the policy, make appellant 
liable for the full value the loss sustained. 

National Surety Co. answered that the policy sued con- 
tained provision, effect, that per cent. the policy and more 
recovered case the property lost was not contained the 
inner steel burglar-proof chest contained the safe, and that per 
cent. only could recovered for loss from any safe containing steel 
burglar-proof chest, unless the loss effected from within the said chest 
after both forcible entry into the safe, and forcible entry into the chest; 
that the safe covered the policy contained within the burglar-proof 
vault steel burglar-proof chest which was not broken into, and 
that all the property lost the appellee bank was situated outside 
such inner steel burglar-proof chest, and for that reason the bank would 
entitled recover the policy the property damage and ten per 
cent. the $8,000 policy, which amounts aggregate $1,566.10, payment 
which amount the appellant company tendered. 

court submitted the case the jury the one issue 
whether not the money and securities belonging the bank were 
taken from the inner steel burglar-proof chest. The surety company 
objected the charge the ground that there was issue fact 
submit the jury, and the court should instruct the jury its favor, 
and submitted general charge that effect. 

jury answered the submitted issue the affirmative, and the 
entered judgment for the bank for $3,254.72, being the amount 
sued for, less the $1,922.61 representing the customers’ Liberty bonds. 
and war saving stamps. 

under its three propositions, contends that the undis- 
puted evidence showing there was the safe inner steel burglar- 
proof chest, and that nothing was taken from this chest the burglars, 
there was issue fact submitted the jury, and the court 
should have instructed the verdict appellant’s favor, except the 
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property damage and ten per cent. the policy admitted and ten- 
dered appellant. 

provision the policy relied appellant reads: 

10. Ten per cent. and more the amount insurance at- 
taching specifically contents any safe containing inner steel 
burglar-proof chest shall automatically apply, the safe burglar- 
proof, money and securities said safe outside its inner chest, 
and the safe fireproof only, then said ten per cent. and more 
shall apply only securities, silver and subsidiary coin the said safe 
outside its inner chest.’ 


The Court Civil Appeals, upon consideration the case, affirmed 
the judgment the district court. See 303. 

The specifications the safe insured this suit are found the 
policy. the first place, stated that the ‘‘outer door’’ ‘‘fire- 
proof’’ and that inches thick. then stated that the safe has 
middle burglar-proof door inclosing chest door,’’ and that the thick- 
ness this middle door two inches. Still further shown that 
the safe steel burglar-proof chest locked combina- 
tion lock,’’ and that the chest door inches thick. 

The safe had’two compartments which were burglar-proof. One was 
the larger vault surrounding the ‘‘inner’’ chest. Before full recovery 
had under this policy, shown clause already quoted, 
the lost articles known valuables must have been contained the 
steel burglar-proof had been intended that the 
policy should cover articles the larger burglar-proof vault, there was 
necessity use the word ‘‘inner.’’ The policy showed conclusively 
that there were two burglar-proof compartments, and the word ‘‘inner’’ 
was used advisedly and for purpose. what referred there can 
doubt. The two officers the bank admitted that what they kept 
the box’’ was fact the ‘‘inner referred the 
specifications the policy. There were other witnesses. this 
point, Vice-President Winter testified 


also stated that there the safe steel burglar-proof chest 
locked combination lock. That the answer contained the policy. 
That what have been the cash 


Cashier Camp the defendant bank testified upon this point 
follows: 


safe that was the bank had the bottom and near the 
center the safe steel bound box, cash box; what term the box 
had combination lock. judge the door the cash box was inches 
thick. whether not what term the cash box was entirely in- 
closed steel, was the front and back. don’t know about the 
sides; far know was steel bound. the policy sue on, 
under the head ‘Schedule,’ this safe described Mosler safe No. 
189900, and fireproof. Under subdivision answer the question 
the thickness the outer so-called burglar-proof door, exclusive 
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bolt work, the answer inches. That correct. answer 
question safe has middle burglar-proof door inclosing chest 
door, the thickness exclusive bolt work, the answer inches. That 
answer refers this door here (indicating sketch). That the door 
the inner steel chest that had burglar-proof lock, time lock— 
rather combination lock and time lock. this schedule the policy 
answer subdivision there the safe steel burglar-proof chest 
locked combination lock, the answer yes. That what term 
the cash box. other words, there just one chest box, whatever 
may called, inside that would respond that question. The door 
the burglars from the inner compartment which call the cash box, 
but were taken from the large compartment inside the safe and above 


Under the terms this policy, the company was liable for the value 
articles taken from the inner chest, but only for value per 
cent. the face the policy articles taken from other portions the 
safe. The insurance company had right insert this clause. 
more difficult for burglar through three locks than two. was 
additional protection the company. the other hand, the bank 
charged with notice what the policy contains. should have known 
that had full protection the articles only which placed the 
chest. had many valuables that needed more room 
its inner chest, which was not made appear, the bank should have 
built larger chest that kind its safe. any rate, should have 
filled its inner chest, far possible, with its most valuable belongings. 

Furthermore, the per cent. clause would absolutely meaning- 
less, under the construction for the bank, except upon the 
theory that valuables would kept the air space between the fireproof 
door and the first burglar-proof door. other words, the bank seems 
contend that could recover full value for everything taken from 
inside the first burglar-proof door, and that the per cent. clause 
would apply only what was taken from this so-called air space. Under 
the testimony this case, clear that one contemplated keeping 
valuables between these two large doors. equipment for storing things 
was there provided. The only reasonable conclusion that was the 
contemplation the parties that the more valuable articles and money 
were kept within the ‘‘inner chest,’’ and that the lesser valuables 
and records should placed the larger outer vault. 

parties bind themselves, they must bound. Under the terms 
this policy the company protected itself with valid clause. the bank 
had complied with it, loss valuables would have occurred. The 
inner chest was not entered. 

There fact question this case. The contract writing. 
The evidence shows that only one compartment could have been the 
inner chest. was incumbent upon the bank, plaintiff, show that 
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the lost articles were within the ‘‘inner chest’’ before making full re- 
covery. The evidence showed they were not situated, and the bank 
introduced proof showing that the inner chest clause was inconsistent 
with the other provisions the policy. 

The most nearly similar case have been able find from the 
Supreme Court California the case Bank Maryland Casualty 
Co., 162 Cal. 61, 121 321, Ann. Cas. 1170. that the 
inner chest was situated like the one the case bar. showing 
the burden which was upon the plaintiff the California case, quote 
from the decision follows: 


essential that bring himself within the express provisions the policy. 
While, the construction insurance policies, the rule that doubt- 
ful provisions are construed favor the insured and aid 

right recover thereon, the rule equally well established that, 
where the terms the policy are plain and explicit, the court can in- 
dulge construction the contract cast liability upon 
the insurance company which has not assumed. The policies which 
were issued the plaintiff were not general policies against burglary, but 
against the use tools explosives, not only 
upon the safe itself, but, contained inner burglar-proof chest, 
the use tools also upon such chest. There can question this, 
the policies clearly declare. Now, the policies and schedules at- 
tached the complaint show that there was inner steel burglar-proof 
chest within the safe, was necessary for the plaintiff, before could 
fix any liability the defendant under the plain terms the policies, 
show that the entry was made, not only into the safe itself, but also 
into the inner burglar-proof chest, from which the money was taken, 
the use tools explosives directly upon that chest.’’ 


The trial court should have rendered judgment for $1,566.10, the 
amount tendered the company. other judgment was proper. 

Therefore recommend that the judgment the district court and 
Court Civil Appeals reversed, and judgment rendered the 
Supreme Court favor defendant error and against plaintiff 
error for $1,566.10, with interest from its date the rate per 
cent. per annum. 

appearing from the record that the plaintiff error tendered 
aforesaid amount defendant error prior and after the filing 
suit the district court, think fair and equitable that the costs 
all the courts should taxed against defendant error. 
recommend. 


GREENWOOD and PIERSON, JJ.—Judgments the Court 
Civil Appeals and district court both reversed, and judgment rendered 
here favor defendant error for $1,566.10, with interest from 
this date; all costs below and all appellate costs taxed against de- 
fendant all reeommended the Commission Appeals. 
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ALTERED NOTE ENFORCEABLE ACCORDING 
ORIGINAL TENOR HOLDER 
DUE COURSE 


Chamberlain Geer, Supreme Court Washington, 237 Pac. Rep. 719 


The plaintiff, alleging that was holder due course, brought 
action promissory note executed the defendants. The 
defense was that the note had been altered, and that the alteration 

Was apparent put purchaser notice. appeared that 
while the note was the hands the original payee the due date 
had been changed from January 1923, December 1922. 
further appeared that before the plaintiff purchased the note 
wrote the defendants, notifying them that was about pur- 
chase it. Upon receiving his letter the defendants advised him that 
there must some mistake about the due date, the note should 
due January instead December Ist, but nothing was said 
about alteration. 

The date, 1,’’ was written heavier ink than the words 
which immediately preceded them, but the erasure was done 
skillfully not arouse suspicion. one corner the note was 
notation reading: ‘‘Due 1922, Preston, Wash. No. 1.’’ 
This notation was the same handwriting the body the note, 
and the words the beginning. The court held that 
the alteration was not apparent excite suspicion and prevent 
the instrument from appearing and regular upon its 
The plaintiff, therefore, was holder due course, and, 
while the note had been materially altered, was not party the 
alteration. Consequently, could payment the note ac- 
cording its original tenor, that is, after January Ist. 


Action Edith Chamberlain, executrix the estate Charles 
Chamberlain, deceased, substituted for Charles Chamberlain, 
against Walton Geer and another. Judgment for plaintiff, and de- 
fendants appeal. Affirmed. 

Louis Dyar, Wilbur, and Chas. Aten, Spokane, for ap- 
pellants. 

Harris Baldwin, Spokane, for respondent. 


ASKREN, J.—This action for recovery upon negotiable 
promissory note claimed have been executed defendants April 
27, 1922, and payable before December 1922, Bonnewell, 
order. The plaintiff alleged ownership before maturity for value and 
due course. The defendants admitted the making the note but 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 76. 
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alleged that the note had been altered, and that originally drawn 
was payable before January 1923. appeared from the evi- 
dence that the note had been changed while the instrument was the 
hands the original payee, and was the contention the defend- 
ants that the alteration was plain put purchaser upon notice. 
There was testimony showing that, before plaintiff had consummated 
the purchase the note, wrote the defendants, notifying them 
that was about purchase the note, and, response thereto, 
defendants advised him that there must some mistake about the due 
date, the note should due January instead December 
Nothing was said about the note being altered. 

The court found that the note was, before maturity and for valu- 
able consideration, transferred the that the change the due 
date was material alteration, but that, inasmuch the defendants had 
failed notify the plaintiff before his purchase the note that the 
same had been altered, they were estopped contest the payment thereof 
upon that ground, and gave judgment for plaintiff. This appeal followed. 

Appellant has presented very thorough argument directed the 
point that the alteration was material, since section 3515, Rem. Comp. 
Stats., provides that ‘‘any alteration which The 
material and that such instrument therefore avoided 
under section 3514, Rem. Comp. Stats., which provides follows: 


negotiable instrument materially altered without the as- 
sent all parties liable thereon, avoided, except against party 
who has himself made, authorized assented the alteration, and sub- 
sequent indorsers. But when instrument has been materially altered 
and the hands holder due course, not party the altera- 
tion, may payment thereof according its original tenor.’’ 


The words ‘‘holder due course,’’ far they are applicable 
this are defined section 3443, Rem. Comp. Stats., follows: 


holder due course holder who has taken the instrument 


under the following conditions: That complete and regular upon 
its face. 


Appellants contend that the instrument cannot ‘‘complete and 
regular upon its face’’ when has been altered this note was. Ap- 
pellants’ argument, predicated upon the assumption 
certain with which are unable agree: that the alteration 
the note was sufficiently apparent put respondent upon inquiry. 
This point decisive the The words ‘‘Dec. 1’’ are somewhat 
heavier ink than the words which immediately precede them, but the 
erasure, erasure there was, was done skillfully not normally 
excite suspicion. If, however, suspicion was aroused this fact, 
would immediately allayed the notation the lower left hand 
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corner the note, which reads: ‘‘Due Dee. 1922, Preston, Wash. 
No. This notation the left hand corner the same hand- 
writing the body the note, and the words ‘‘Dee. the be- 
ginning. 

have not overlooked the fact that there was testimony witness 
for the appellant the effect that the alteration was sufficient put 
person upon inquiry. The trial court did not make finding upon that 
question, but did, its memorandum decision, express the opinion that 
casual examination the note would disclose that there had been 
change the date payment, but that the inclusion the lower left 
hand the words and figures ‘‘Due 1922,’’ would tend 
allay suspicion aroused the appearance the date payment. 
This purely question fact upon which, course, there can 
divergence opinion. The law applicable thereto can help. 
The only way determine whether the appearance the note would 
put reasonable person upon inquiry take the note and make in- 
spection it. After doing so, majority the court are the opinion 
that the alteration was not apparent excite suspicion and prevent 
the instrument from appearing ‘‘complete and regular upon its face.’’ 
This being so, respondent was the holder due course note ma- 
terially altered. But not being party the alteration, could, under 


section 3514, supra, payment thereof according the original 
tenor, e., after January Ist. 

Objection also made the allowance attorney’s fees and costs 
the trial court, but this deem without merit. 

The judgment the trial court affirmed. 


TOLMAN, judgment the alteration was apparent 
excite suspicion and put notice any one dealing with the note. 
therefore dissent. 


Questions Based Banking Decisions Published 
the September Issue This Magazine 


The questions given below are based the decisions and 
articles published the September issue The Banking Law 
Journal. After each question given the page the Septem- 
ber issue where the answer the question may found. 


Checks 


Through mistake bank dishonors check depositor who 
neither merchant nor trader. The depositor sustains actual 
damage result the dishonor the check. the depositor en- 
titled recover action against the bank? (See September issue, 
page 667, for answer.) 


The drawer sight draft, payable the bank, delivers 
that bank The bank sends the draft the bank 
for collection and remittance. Trotter, the drawee, gives the bank 
his check for the amount the draft, and the bank, believing the 
check good, stamps the sight draft The bank, however, 
does not deliver the draft Trotter. The bank forwards Trotter’s 
check another bank for collection and sends its own check the 
Bank for the amount the draft. The Trotter check dishonored. 
The bank then stops payment its check. the bank entitled 
recover action against the bank? (See September issue, 
page 661, for answer.) 


What the effect the material alteration check? (See 
September issue, page 669, for answer.) 


altered check enforceable holder due course? (See 
September issue, page 669, for answer.) 


attorney, who receives check payable his client’s order, 
writes his own name, followed the abbreviation above the 
client’s name. the alteration material one? (See September issue, 
page 671, for answer.) 


mistake check drawn the wrong bank. The cashier 
the bank which the check should have been drawn alters the name 
the drawee make the check correspond with the intention the 
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parties. the check invalidated the alteration? (See September 
issue, page 670, for answer.) 


bank pays check which has been materially altered without 
the knowledge consent the drawer. May the bank charge the 
the check against the drawer’s account? (See September 
issue, page 670, for answer.) 


The drawer check prepares such way that can 
altered without making the alteration apparent arouse the sus- 
careful person. alteration made, and the drawee bank 
the check altered. the bank entitled defend action 
the drawer the ground that the loss was due the 
drawer’s negligence preparing the check? (See September issue, 
page 673, for answer.) 


The amount check drawn lead pencil raised and the 
check paid the drawee bank. the bank liable the drawer for 
the loss resulting from the alteration? (See September issue, page 679, 
for answer.) 


10. check indorsed bank for collection. Upon present- 


ment payment refused. Has the bank the right sue the maker? 
(See September issue, page 732, for answer.) 


11. action check appears that the plaintiff cashed the 
check eleven days after date, and that had confidence the payee’s 
financial responsibility and cashed the check reliance the credit 
the maker. these facts justify finding that the plaintiff was not 
bona fide purchaser for value? (See September issue, page 710, for 


12. person opens account the bank under the name 
Wagner, and deposits therein two checks drawn two other banks, 
payable his order. One check signed the name Weber, and 
the other the name Vietz. Both checks are drawn Wagner, who 
known one drawee Weber, and the other Vietz. with- 
draws the amount the checks, and subsequently they are returned 
the drawees, one marked ‘‘insufficient funds’’ and the other marked 
Are the checks forgeries within the meaning bond 
indemnifying the bank against loss through the payment forged 
checks checks bearing forged indorsements the establishment 
any credit any customer the faith such checks? (See Septem- 
ber issue, page 694, for answer.) 
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13. depositor under obligation examine his conceled 
checks for the purpose ascertaining whether any them have been 
paid forged indorsements? (See September issue, page 683, for 


14. corporation opens account its name Baltimore bank, 
and arranges that checks payable the corporation, received its 
distributing agents Baltimore, shall deposited this account. 
one has authority draw against this account except the corporation. 
The agents indorse checks payable the corporation, deposit them 
their individual account, and appropriate the proceeds their own 
use. the bank liable the corporation for the (See Septem- 
ber issue, page 700, for answer.) 


15. insurance company authorizes its agent Missouri re- 
ceive checks payable the company’s order payment premiums, 
and instructs him forward such checks the managers the com- 
pany New York City. corporation delivers the agents two 
checks, payable the insurance company, payment premiums. 
The corporation has knowledge that the agent required forward 
checks New York. The agent indorses the checks and collects the 
proceeds. the corporation liable the insurance company for the 
amount the premiums? (See September issue, page 718, for answer.) 


Miscellaneous 


16. certificate deposit payable current funds negotiable? 
(See September issue, page 663, for answer.) 


indemnity bond insures bank against loss money, 
rency, bullion, bonds, debentures, scrip, certificates, transfers, coupons, 
bills exchange, promissory notes, checks, other similar securities, 
through robbery, hold-up, theft. Does the bond cover the bills 
lading lost through theft? (See September issue, page 663, for 


answer. 


18. deposit made for special purpose. Has the depositor 
right withdraw it? (See September issue, page 696, for answer.) 


19. bank holds note given the maker payment for certain 
property. The president the bank was one the owners the prop- 
erty payment for which the note was given. Does this fact deprive 
the bank the status holder due course? (See September issue, 
page 711, for answer.) 
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20. note issued the commissioners road improvement dis- 
trict payment engineering services rendered the payee con- 
tains recital that the note ‘‘is payable out the first funds that 
come into the hands the district not required meet payments due 
its outstanding bond issue, whether said bonds shall derived from 
taxation from the sale further bonds the the 
note negotiable? (See September issue, page 713, for answer.) 


21. action promissory note brought the payee against 
the maker, the defendant contends that the note was executed without 
consideration and the instance the plaintiff accommodation 
note for the benefit the plaintiff. oral evidence admissible 
prove this contention? (See September issue, page 716, for answer.) 


22. The bank advances the bank $1,000 enable the 
bank meet its current obligations and carry its regular business. 
The bank insolvent but this unknown the bank. The bank 
from the bank its check for the amount advanced. 
The bank closed before the check presented. the bank pre- 
ferred creditor the bank? (See September issue, page 723, for 
answer. 
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new home the Liberty Bank Buffalo, not only furnishes 

the bank with quarters that are keeping with its reputation for 

financial service, but also provides the City Buffalo with bank and 
office building unexcelled any other Northern New York. 


ALFRED BOSSOM 


BANK ARCHITECT EQVIPMENT ENGINEER. 
680 FIFTH AVENVE, NEW YORK 


; 
i 
Liberty Bank Buffalo, Buffalo, 


BANK AND INVESTMENT ITEMS 


REVIEW AMERICAN BANKERS 
ASSOCIATION 
Wells, president the First National 
Bank Birmingham, Ala., 
president the American Bankers 
ciation its convention City, 
J., September 28-October 1925, 
which the association went record 
favoring rechartering the Federal Re- 
serve Banks indeterminately for ninety- 
nine years, and raised fund $500,000 
endow scholarships and research eco- 
nomics American colleges in. celebration 
its golden anniversary. 

The association further that 
the rechartering the Federal Reserve 
banks kept entirely separate Con- 
gress from all questions detailed amend- 
ments the Federal Reserve Act. in- 
novation this convention was the limita- 
tion the resolutions the general con- 
vention two major questions, the only 
other subject treated addition the 
Federal Reserve being the advocacy 
elimination the Federal estate tax and 
the Federal gift tax and state inheri- 
tance taxes intangible personal property 
non-residents. 

The convention city for 1926 was settled 
the executive council meeting the last 
day the convention, Los Angeles, Calif., 
being awarded the coveted honor. 


Educational Fund 


The establishment the $500,000 educa- 
tional fund was formally announced 
Lewis Pierson, chairman, Irving Bank- 
Columbia Trust Co., New York, head 
the fiftieth anniversary committee. 
said that the intention the foundation 
was broaden educational effort the 
direction sounder economic understand- 
ing. stated that $216,000 had been 
raised advance the meeting; and 
the final session the general conven- 
tion, total $468,225 had been sub- 
scribed while conditional pledges outstand- 
ing assured more than the full amount. 
Half represents subscriptions the Ameri- 
ean Bankers Association, the American In- 
stitute Banking and individual bankers, 
and the other half quotas assigned each 
state. 

The executive council voted $50,000 from 
the reserve funds the association and 
the American Institute Banking, through 
individual subscriptions from its members, 
subscribed $25,000. 


Savings Bank Division Meeting 
Thomas Wallace, 


treasurer the 


Farmers and Mechanics Savings Bank, 


Minneapolis, Minn., was elected president 
the Savings Bank Division its session 
Monday morning, succeeding Alvin How- 
ard New Orleans. The new vice-presi- 
the Security Trust and Savings Bank 
Los Angeles. Savings deposits 
United States have increased more than 
$2,000,000 during the past year, retiring 
President Howard reported. The figures 
will show increase from $20,844,000,000 
$22,934,000,000, said. 


National Bank Division Meeting 


Wilkinson, president the Mer- 
chants and Farmers National Bank 
Charlotte, C., was elected president 
the National Bank Division the opening 
session that division Monday afternoon. 
Charles Carey, president the First 
National Bank, Wichita, Kansas, 
elected vice-president. Edgar Mattson 
Minneapolis, the retiring president 
the division, his address made plea 
for the perpetuation the Federal Re- 
serve System substantially its present 
basic form, the same time advocating 
the removal hampering limitations 
national banks. cited the falling off 
since 1923 nearly 200 the number 
national banks, contrasting 
resources 1924 with the greater 
increases the resources other banking 
systems, 


Clearing House Section Meeting 


Alexander Dunbar, vice-president the 
Bank Pittsburgh, A., was elected 
president the Clearing House Section, 
succeeding Allendoerfer, Kansas 
City, Mo. John Downing, vice-president 
the Citizens Union Bank, 
Louisville, was elected vice-president. Mr. 
Allendoerfer, his presidential address, 
said that free service the public was 
being overdone some instances. This 
condition was outgrowth the keen 
competition between banks that has sprung 
the past few years, said. All 
business bank, urged, should 
more carefully examined determine 
whether profitable the bank 
otherwise. 


Community Trust Conference 

Fifty-five community trusts founda- 
tions for charitable giving are now 
tioning cities throughout the country 
and twenty-one others are process 
formation, Frank Parsons reported 
conference community trusts held 
the Trust Company Division Tuesday 
night, September 29. Mr. Parsons, who 
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COMMERCIAL 
NATIONAL BANK CHICAGO 


Resources 
$158,010,639.19 
108,133,116.83 


4,159,448.36 


Demand Loans . 
Acceptances .. . 
Bonds, Securities, etc. 
Bonds and Treasury Notes 
Stock Federal Reserve Bank 
Bank Premises (Equity). . . . 
Customers’ Liability Letters Credit 
Customers’ Liability Acceptances 
Cash and Due from Banks 


Surplus 
Undivided Profits 
Reserved for Taxes 
Circulation. . . 
Bills Payable (with Federal Reserve Bank) 
Liability on Letters of Credit . . 
Liability on Acceptances . 


18,859,187.00 


Individual 


{ Banks .... 998,000. 


145,345,795.05 


$289,162,391.38 
44,813,547.45 
1,200,000.00 
7,900,000.00 
6,163,294.53 
875,563.19 
11,637.79 
129,959,601.64 


$480.086,035.98 


25,000,000.00 
15,000,000.00 
6,828,252.22 
1,933,817.91 
50,000.00 
6,000,000.00 
7,142,529.38 
1,787,640.66 


416,343,795.81 


$480,086,035.98 


CONTINENTAL COMMERCIAL 
TRUST and SAVINGS BANK 


Resources 


*U.S.Gov’t Bonds and Treasury 
*Bonds due in 1925 to 1927 inclusive 12,927,663.22 
Cash and Due from 24,113,063.69 


Adjusted cost market price, whichever lower 
Liabilities 
+ + $ 5,000,000.00 


1,450,957.60 


Capital 
Surplus .... 
Undivided Profits 


Reserved for Taxes, erestand Dividends 


Demand Deposits 
Time Deposits . 
Special Deposits . 


$31,711,769.23 


$92,986,043.62 
23,373,405.22 


$116,359,448.84 


18,555,520.59 


97,803,928.25 
$116,359,448.84 


Total Deposits $514,147,724 
Total Resources .... 596,445,484 


Invested Capital over 


62,000,000 


FOURTH STREET NATIONAL BANK 


PHILADELPHIA 


Capital, Surplus and Profits, $12,000,000 


Unexcelled Facilities Offered Banks, Bankers and Trust 
Companies. Correspondence Invited 


vice-president the United States Mort- 
gage Trust Co., New York, chairman 
the committee community trusts. 
Ralph Hayes, director the New York 
Community Trust, recited instances 
“tired endowments,” funds that become un- 
workable and useless through the years. 
Bank Attorneys Organize 

Preliminary organization associa- 
attorneys state bank associa- 
tions co-operate with the general counsel 
the American Bankers Association was 
effected conference held Tuesday. 
Thomas McClellan Birmingham was 
appointed chairman and James Hengts, 
attorney for the Ohio Bankers’ Association, 
secretary. 

Trust Company Division Meeting 

Francis vice-president the 
Guaranty Trust Co. New York, was 
elected president the Trust Company 
Division its session Wednesday after- 
noon, succeeding Lucius Teter Chicago. 
Edward Fox, president the Easton 
Trust Co., Easton, Pa., was elected vice- 
president. Mr. Teter, the retiring presi- 
dent, stated that trust companies the 
association were now stronger, more pros- 
perous and more useful the American 
public than any time their history. 
During the past year, said, there had 
been increase $2,000,000,000 the 
banking resources these companies. Uzal 
McCarter, president the Fidelity 
Union Trust Co. Newark, J., said 
that the day coming when trust company 
administration estates will com- 
monly accepted the use checking 
account. The vision the pioneers 
this field had, said, less than thirty 
years been realized way beyond their ex- 
pectations. 

State Secretaries Section Meeting 

Eugene Gum, Oklahoma City, was 
elected president the State Secretaries 
Section the session Wednesday after- 


noon, succeeding William Augustine, 
Richmond, Va. Other officers elected 
were: Harry Smith, Louisville, Ky., 
first vice-president; Philpott, Jr., 
Thomas Paton, general counsel the 
association addressed the section “The 
McFadden Bill and Branch trac- 
ing the course the bill through Con- 
gress. explained the changes recom- 
mended the last convention the as- 
sociation and analyzed the several provi- 
sions the 
State Bank Division Meeting 

Grant McPherrin, president the Cen- 
tral State Bank, Des Moines, Ia., was 
elected president the State Bank Divi- 
sion its session Thursday afternoon, suc- 
ceeding Gordon, president the 
Farmers Savings Bank Marshall, Mo. 
Bowerman, vice-president the Fre- 
mont County Bank, Sugar City, Idaho, was 
elected vice-president. Co-operative grain 
marketing entirely practicable, Mr. Gor- 
don said his annual address, despite 
some conspicuous failures recently estab- 
lish associations. The number associa- 
tions now operating profitably prove that 
the scheme entirely feasible and prac- 
ticable, said. 

Better bank management would have re- 
duced the number bank failures 1924, 
Hazlewood, vice-president the 
Union Trust Co., Chicago, told the state 
secretaries. the common causes bank 
failures, most which said are due 
one phase another lack proper 
management, specified excessive loans, 
inexperience, too many banks for all 
live, too much loaned special interests, 
diversification loans, and too much 
loaned one industry. 


FIFTH AVENUE BANK’S FIFTIETH 
ANNIVERSARY—On Tuesday, October 13, 
The Fifth Avenue Bank New York 
celebrated the fiftieth anniversary its 


Associate yourself with this 
great commercial bank and 
thus establish connection 
with bank which can care 
for every phase your finan- 
cial interests. 


Its broad influence may 
direct personal benefit 
you. 


CORN EXCHANGE NATIONAL BANK 
PHILADELPHIA 


MAIN OFFICE CENTRAL CITY OFFICE 
CHESTNUT ST. SECOND 1510-12 CHESTNUT ST. 


Points Interest New York City 


GRANT’S TOMB 


Built 1891 and dedicat- 
1897, following one 
ofthe greatest 
held the United States. 
about 100 feet 
square the base and 160 
feet high from the ground 
and 300 feet from the level 
the 
There outer gallery 
130 feet above the base, 
from which the country 
may seen for miles 
around. 


—At the New York End 


any banking service, domestic 
serve. Its facilities include impor- 
tant connections home and abroad; 
its resources are ample for trade 
poses; its service direct and prompt. 


THE BANK AMERICA 


ESTABLISHED 1812 
NEW YORK CITY 
Capital, Surplus and Undivided Profits over $11,000,000 


opening October 13, 1875. Six days 
previous that the board directors 
celebrated the fiftieth anniversary the 
board’s first meeting, held October 
1875. The bank started the Sherwood 
House, family hotel, which formerly 
stood the northeast corner Fifth 
avenue and Forty-fourth street, across the 
avenue from the bank’s present location. 

Mr. Frissell, chairman the pres- 
ent board, the only living member 
the original board directors which con- 
sisted the following leading men the 
day. Philip Van Volkenburgh, president; 
John Sherwood, vice-president; 
Frissell, then cashier; James Buell, John 
Cornell, Jonathan Thorne, Gardner 
Wetherbee, William Lee, Russell Sage, 
Webster Wagner, Joseph Lowrey, Charles 
Smith and Joseph Thompson. 

the meeting the board directors 
were extended Mr. Fris- 
sell who was presented with fifty American 
Beauty roses appreciation his long 
service. The minutes the first meeting 
the board, written Mr. Frissell’s own 
handwriting and signed him cashier, 
were read, well letter from Mr. 
William Porter, senior director the 
bank and member the firm 
Morgan and Co. and letter from Wil- 


Complete Banking Service 


The Midland Bank offers exceptional facilities for the transaction 
banking business every description. 
affiliations operates 2,250 branches Great Britain and 
Northern Ireland, and has agents and correspondents all parts 
the world. The Bank has offices the Atlantic Liners 
Aquitania, Berengaria and Mauretania, and foreign branch office 
196 Piccadilly, specially equipped for the use and 
convenience visitors London. 


MIDLAND BANK 


LIMITED 


HEAD OFFICE: THREADNEEDLE STREET, LONDON, E.C.2 


Affiliated Banks: Belfast Banking Co. Ltd., Northern Ireland; The 
Clydesdale Bank Ltd., and North Scotland Bank Ltd., Scotland. 


Together with its 


liam Orr who has been the bank’s gen- 
eral counsel for many years. 

Theodore Hetzler succeeded Mr. 
Frissell president the bank Janu- 
ary, 1916, when the age forty was 
the youngest bank president any large 
bank New York City. addressing 
the board directors the above re- 
ferred meeting President Hetzler said 
that “As things America record 
half century stability and progress 
the part this bank and the continued 
ability merit the esteem its friends 
and customers is, feel, sufficient 
warrant our speaking particularly this 
anniversary this time.” 

bank’s popularity among the residents and 
business concerns Fifth Avenue and 
vicinity that deposits approximating $27,- 
000,000 are maintained without the induce- 
ment interest balances. The bank 
has conservatively adhered the non-in- 
terest paying policy for many years. 


DISTRIBUTION DECEDENTS’ ES- 
provide tabulated information 
for lawyers and trust officials subjects 
where the information not readily avail- 
able, the American Surety Co., 100 Broad- 
way, New York City, has issued booklet 
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the distribution unbequeathed per- 
sonal property the State New York. 
The booklet also contains table Fed- 
eral and New York State transfer tax 
rates and contains all amendments the 
State laws date. 

Sections the booklet show the distri- 
bution personal property after payment 
debts, the new transfer tax rates for 
both residents and non-residents and the 
commissions executor, administrator, 
guardian testimentary trustee the 
settlement accounts. The booklet fur- 
nished gratis. 


THE AIR MAIL—Means speedy com- 
munication are vital the business world, 
and the recent installation Air Mail 
Service the most useful and important 
measure postal improvement sincé the 
adoption the railway postal car system 
the sixties. 

The effect the new Air Mail routes 
upon the postal service the country 
whole should therefore clearly under- 
stood the business world. 

Transmission mails air offered 
less than one-half the time required 
train. Air Mail letters dispatched from 
New York today about are de- 
livered their address Chicago first 
delivery tomorrow morning; 


THE STATE BANK 


New York 


Member New York Clearing House Association 


TWELVE BRANCHES GREATER NEW YORK 


Resources over $120,000,000.00 


forwarded from Chicago train other 
points, will move the first morning 
train instead late evening train. 
The delivery such letters postal ter- 
ritory served from Chicago will thus 
expedited least twelve hours and 
often much more. 

similar gain time made with 
respect other Air Mail stations where 
mails are transferred railroads for dis- 
tribution adjacent territory. 

Thus, very wide zone either 
side the Transcontinental Air Mail 
route, letters destined any point within 
that zone may expedited delivery 
several hours. 

many business transactions time 
much importance. The Air Mail Serv- 
ice great value all such 
supplies very desirable facility, especially 
beneficial business men and should 
used them for letters, the speediest pos- 
sible delivery which desired. the 
case such letters, the extra postage 
charge is. negligible. 


FRANCE THE GRADE—Bank- 
ers are these days earnestly discussing the 
finances The arrival this 
country distinguished commission 
negotiate for the settlement her debts, 
the possibility arranging loan for the 


development her resources, focus the at- 
tention both press and public. 

Given terms which will permit France 
gradually meet her obligations, the 
that country this summer, that the French 
Republic will give good account her- 
self the effort return normal con- 
ditions. 


There better example her in- 
itiative and spirit than the Inter- 
national Exposition Decorative Arts and 
Modern Industries, now drawing close 
Paris. The writer, architect, studied 
this remarkable exhibition and was im- 
pressed every hand the originality 
and virility which revealed. Its com- 
mercial importance especially significant. 

From practical standpoint the exposi- 
tion had made the most principles 
and design, and materials 
which were unknown centuries ago when 
the laws art and architecture 
were formed. That the reason why some 
the buildings and exhibits produced 
startling effect. There are, therefore 
many things which the arts and indus- 
tries every nation can learn there, that 
most difficult enumerate all. 

All who use structural steel, for instance, 
have gained many interesting ideas from 
the construction the pavilions. Other 
buildings illustrate novel arrangements 
the use cement. What seems huge 
pierced silverware, are reality 
walls reinforced concrete covered with 
metallic sheen. combinations 
huge urns and enormous pottery give 
valuable hints the manufacturers 
ceramics, both this country and abroad. 


Wall paper manufacturers America, 
.as seen their autumn exhibition 
their products here, have learned much 
from this new spirit symbolized upon the 
Seine. 

Jewelers, too, have gleaned from Paris 
many new bases for new designs from the 
unusual settings precious gems and semi- 
precious stones. 

These are only few the many new 
features movement which influenc- 
ing commerce and industry. 

True her ideals, France invited all 
her trade rivals send their very best 
this exposition, for she felt, has since 
stated, that the way bring back 
normal conditions for the world study 
business and see what can done 
develop and extend it. 

Not for herself alone but for the world 
large, therefore, did the 
France inaugurate this significant move- 
ment. The writer feels, knows many 


Quick action 
bonds 


11,000 miles pri- 
vate wires help handle 
“rush” queries. 


CHICAGO NEW ORLEANS 

NEW SAN FRANCISCO 
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TOKYO 


others do, that everything possible should 
done help this able and courageous 
nation reaching the high road pros- 
perity, and certainly she would give good 
account any encouragement she might 
receive from American capital. The ex- 
hibition only one the many evidences 
France’s power win.—By Alfred 
Bossom. 


FEDERAL LAND BANK BONDS 
SECURITY FOR POSTAL SAVINGS 
DEPOSITS—Bank executives may well con- 
sider the advantages gained from 
using Federal Land Bank Bonds eol- 
lateral security for Postal Savings and 
other Government deposits. 

Congress has declared and the Su- 
preme Court has affirmed the Federal Land 
Bank Bonds “instrumentalities the 
Government the United States.” 
such they are acceptable par 
for Postal Savings and other Gov- 
ernment deposits. This should not, how- 
ever, construed that the Government un- 
dertakes guarantee these bonds. 

The yield this class bonds very 
satisfactory, usually higher than can 
obtained from the best grade municipal 
bonds. Besides, they are completely tax- 
exempt from all Government, State, muni- 
cipal and local taxation. This exemption 


65% the imports Porto Rico enter through the Port 


San Juan. 


Our head office San Juan, our branches are 


such strategic points, for commercial banking and collections, the 
seaports Arecibo, Mayaguez and Ponce, with inland branch 


Caguas. 


have intimate knowledge the people while safe- 


guarding the interests our clients the United States. 


Specialize Collections 


AMERICAN COLONIAL BANK 


PORTO RICO 


extends the income derived from the 
bonds. 

There always broad market for Fed- 
eral Land Bank Bonds because their 
eligibility for the investment savings 
funds nearly all States. Moreover, they 
are recognized standard form se- 
because the special safeguards 
placed about their issue. 

For practical purposes all Federal Land 
Bank Bonds may considered equally 
safe. not necessary examine the 
underlying security even the record 
the issuing bank because every Federal 
Land Bank Bond guaranteed not only 
the bank whose name bears but 
also guaranteed jointly all the eleven 
other issuing banks which make the 
Federal Land Bank System. these 
banks have combined reserve and 
surplus more than $60,000,000, this joint 
guarantee backed ample resources 
make effective. 

Another element safety Federal 
Land Bank Bonds the character the 
mortgages which are pledged for security. 
These mortgages are liens upon individual 
farms scattered over entire district. 
disaster flood, fire drought seri- 
ously impair their massed value. 

Federal Land Bank Bonds may now 
regarded thoroughly seasoned security. 
They have been the market for more 
than eight years and during that time have 
proved remarkably stable. 

The confidence the investing public 
Federal Land Bank Bonds evidenced 
the fact that investors have absorbed 
practically $1,000,000,000 worth them 
without special urging 
salesmanship. Although there are pres- 
ent $972,000,000 outstanding, they are 


rather closely held those who value the 
tax-exemption and other privileges. The 
last issue $30,000,000, dated January 
1925 and not before January 
1935, bears interest per cent. and 
has been consistently quoted above par. 


GEORGE MONTE APPOINTED 
PRUDENTIAL DIRECTOR—The Pruden- 
tial Insurance Co. America 
the late Lindabury chairman 
the executive committee the board 
directors. Interest Mr. Lindabury’s 
has been high because his na- 
tional reputation insurance circles. Mr. 
Monte’s appointment means that the 
Prudential will continue have the 
head its executive committee man 
with much experience insurance and 
banking affairs. 

Mr. Monte has been member the 
board directors the Prudential for 
several Although has long been 
known manufacturer, being president 
George Monte Son, manufacturers 
National Safety Paper, and also 
president the First National Bank 
Bound Brook, Mr. Monte 
prominently into the eye com- 
missioner banking and insurance the 
State New Jersey, which capacity 
served two terms. also has been 
vice-chairman the Philadelphia District 
the Federal Reserve 

Mr. Monte’s. new duties the man- 
agement the Prudential will make 
change his other business activities. 
president will continue direct the af- 
fairs George Monte Son, and will 
also continue head the First National 
Bank Bound Brook. 


Directors 


CHELLIS AUSTIN, President 

ELLIOTT AVERETT, Vice-President, 
United Cigar Stores Co. 

EDWARD BARBER, President, 
Barber Lines 

HOWARD BAYNE, New York 

HENRY BOWERS, Goldman, Sachs 


& Co. 

HARRY Blair Co., Inc. 

H. D. CAMPBELL, Vice-President 

HAROLD BENJAMIN CLARK, White, 

eld & Cu., New York 

COFFIN, Chairman, Franklin Rail- 
way sory. Co., Inc., New York 

DELOS COOKE 

EDWARD CORNISH, President, 
National Lead Co. 

LOUIS N. DE VAUSNEY, Vice-President 

CHARLES BOIS, President, 
Western Electric Co. ° 

FREDERICK FITZPATRICK, Presi- 
dent, a Steel Spring Co. 

HENRY C. FOLGER, Chairman, Stan- 
dard Oil Co. of New York 

BENNETT L. GILL, Terrell, Texas 

EDWARD H. R. GREEN, President, 
Texas Midland Railroad 

GEORGE W. HILL, Vice-President, 
American Tobacco Co. 

JOHN KEMMERER, Whitney 


Kemmerer 

ELGOOD LUFKIN, Chairman, 
The Texas Co. 

CHARLES MAKEPEACE, Vice- 
President 

PETER McDONNELL, General Agent, 
Transatlantica Italiana S. S. Co. 

THEODORE MERSELES, President, 
Montgomery Ward & Co. 

ALBERT G. MILBANK, Masten & 
Nichols 

JOHN 4, RASKOB, Vice-President, 
E. I. Du Pont de Nemours & Co. 


JOSEPH SEEP, Chairman, South Penn 


il Co. 
S. STERN, Vice-President 
JOSEPH TERBELL, President, 
American Brake Shoe & Foundry Co. 
THOMPSON, New York 
HENRY WHITON, President, Union 
Sulphur Company 


which place confidence 


RADE MARKS are old trade. 

“ye olden days” you purchased your 
flannel the Sign the Golden Fleece 
over against St. Dunstan’s Church,” your 
hosiery the “Hood and Scarf,” your 
silk the and Ball,” and your 
haberdashery the Cat.” 

These marks symbolized both the char- 
acter and quality business. They 
were means identification and pro- 
tection the consumer, and pledge and 
mark pride the part the 
chant manufacturer. 

The Seaboard can place trade mark 
its services, but there sign from 
which you can form estimate what 
you can expect this bank. The names 
the Seaboard’s directors are just 
true indication character this 
bank the heraldic signs the olden 
days. These men are directors fact, 
well name. They direct and make the 
policies which have brought the Sea- 
board the reputation enjoys. 
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financial conditions the Pittsburg district 
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